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SEPTEMBER, 1880. 


“STARE DECISIS.” 
L 


THESE words are sometimes used in application to what has 
been decided on an appeal, and as even inculcating towards such 
decision, in subsequent stages of the same cause, deference not 
greater than may consist with absence of implicit chetiane, or 
may give place to positive disobedience. 

Such application is exemplified in the reporter’s head-note to 
the case of Oakley v. Aspinwall,) which head-note, with slight 
verbal augmentations, making no change at all in meaning, has 
been adopted by a good law-writer? as follows: *“ [In a recent 
case, in the New York Court of Appeals, it was held that] the 
judicial rule, stare decisis, should have great force with this 
court in reference to adjudications on questions of law made by 
it, after full discussion and examination. [Accordingly] where, 
on a second appeal, the question presented was identical with 
that on which the cause was previously decided by the court, [it 
was] held that the court would not reconsider and depart from 
its former adjudication, although its members were not unani- 
mous in making that decision, and the reasoning of those who con- 
curred was not in harmony.” But this seems an inaccurate 
representation. 

The report at large informs us that “all the judges concurred 
in affirming the judgment on the ground stated,” in opinions 
reported of two of them. Another, “ Hubbard, J., also delivered 
an opinion in favor of affirming the judgment;” but on what 


113 N. Y. 500. brackets, are all the words of the reporter's 
2 2 Burr. Law Dict. 484, voc. Stare de- head-note. 
cisis. All the words here quoted not within 
VOL. I. —N. 8. 389 
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ground, nothing informs us further than as he was one of those 
who concurred in affirming it on the ground stated ” as afore- 
said. The proceeding, then sub judice, was ultimately bottomed 
on a judgment which, under a statutory provision in New York 
concerning joint debtors, had been rendered against two persons, 
Baker and Young, though the former of them neither had been 
served with process nor had appeared to the action, and the 
question was, whether the claim asserted in the present proceed- 
ing could be described as a demand against them both ‘arising 
on a judgment.” Comstock, J., said: — 


“The question was decided in the plaintiff’s favor, by the Superior 
Court of the city of New York, after a former trial and verdict.’ It was 
then brought to this court by appeal, and was twice argued and twice decided 
against the plaintiff,’ the first decision having been vacated,* for reasons 
which are now of no importance. The cause has been tried again, and we 
are now asked to reverse the second judgment of the Superior Court, pro- 
nounced in exact accordance with the disposition of the case made in this 
court on the former occasion.‘ This,’ he continued, “I think, we cannot 
do. It is urged in favor of a reversal that the judges of this court were 
not unanimous in pronouncing the former decision, and that those who 
concurred in the result were inharmonious in the reasoning which brought 
them to the same conclusion. However this may be, the precise question 
then passed upon was the very one now before us. There was but one 
point then before the court, and there is but one now, and that is whether 
the record offered in evidence, with proof of an original joint liability as 
partners, proved a demand against both Baker and Young, ‘arising on a 
judgment.’ This court certainly held that it did not. The modes of 
reasoning among the judges may have been different, but their conclusion 
was united and single.” ; 


And Johnson, J., after recapitulating the views that had been 
taken on the first appeal, said : — 


“Owing to this difference of views, it is undoubtedly true that the 
former judgment of this court does not decide ® either that an action of 
debt can or cannot be maintained upon such a judgment;°* and it is no 
less true that uncertainty upon a point of so frequent occurrence is greatly 
to be deplored on account of the practical evil which may flow from it. 


1 Oakley y. Aspinwall, 2 Sandf. 7. 5 As an authority for other cases. 

2 Oukley v. Aspinwall, 4 Comst. 514. ® As the judgment against Baker and 
8 Oakley v. Aspinwall, 3 Comst. 547. Young. 

# Oakley vy. Aspinwall, 1 Duer, 1. 
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But,” he continued, “I do not see, all this being conceded, how it di- 
minishes the force of that which this court did decide, and which alone 
was necessarily before it for decision. Upon the subsequent trial of the 
cause, in the Superior Court, this same question was raised upon a motion 
for a nonsuit, and that court gave judgment of nonsuit upon the ground that 
the demand did not appear to have arisen upon a judgment. They gave 
this judgment, as the two learned judges who concurred in it state, not be- 
cause they were satisfied that the former judgment of that court was wrong 
in principle, but because, upon appeal to this court, the precise point had 
been adjudged contrary to their former judgment. Can this court now say 
that the Superior Court erred in conforming their judgment to the judg- 
ment rendered in this court? We should, I think, be departing from our 
duty if we reconsidered? the point decided by our former judgment.” 


He continued : — 


“In a court constituted as this is, in which the greater number of its 
members are frequently changed, it is peculiarly necessary that a decision 
should not be departed from, except upon the strongest and plainest grounds ; 
were the point involved in this case entirely open for consideration, it is 
by no means clear that as wide differences of opinion would not now exist 
as existed when the former decision was made. Under these circumstances 
the judgment should be affirmed.” 


- Comstock, J., also concluded his opinion with saying, “ We 
ought to follow the decision which has been made. I am the 
more satisfied to do so, as I am not prepared to say that it was 
wrong, although the subject is attended with serious difficul- 
ties.’ And from these expressions the reporter (not without 
others concurring) may have inferred that the judges, or some of 
them, would or might have reconsidered and departed from the 
court’s former adjudication, had they been “‘ prepared to say that 
it was wrong,” or that there were “the strongest and plainest 
grounds” for so departing, especially had it been made not 
“after full discussion and examination,” though such inference 
would seem strained, when drawn from one judge’s saying that 
he was the better satisfied in adhering to the former decision be- 
cause he could not say that the decision was wrong, or from 
another judge's saying that in a court so constituted such ad- 
herence was peculiarly necessary, wherever there were not cir- 
cumstances the like of which could not be pretended in that 


case. 
1 As law for the particular case, 
2 In this stage of the same unfinished cause. 
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But whatever the sentiments of those judges may have been, 
not then called into play, there can be no doubt respecting the 
true * judicial rule” in such cases. It is, that notwithstanding 
there be manifest error! in the decision of an appellate court, 
from any cause whatever, even from inadvertence? or from mis- 
apprehension,® nevertheless such decision, not recalled nor altered 
within the period allowable,* regularly should give the law for the 
particular case,®° in all the subsequent stages of it,® on substan- 
tially the same state of facts,’ not only to the court below, but 
likewise on another appeal ® in the same appellate tribunal,’ unless 
and until the case shall have been carried," by process in nature 


1 Matthews vy. Sands, 29 Ala. 136; Mil- 
ler v. Jones, id. 174; Porter vy. Hanley, 5 Eng. 
(Ark.) 186; Hoynes v. Meeks, 20 Cal. 288 ; 
Bradjord y. Patterson, \ A. K. Marsh. 464 ; 
Campbell y. Campbel/, 22 Gratt. 649, 666, 
673. 

2 Washington Bridge Co. vy. Stewart, 3 
How. 413, 425; Johnson y. Glasscock, 2 
Ala. 519, 

8 Cunningham vy. Ashley, 8 Eng. ( Ark.) 
653 ; Reed vy. West, 70 Ill. 479, 480. 

4 See the next following paragraph. 

5 Adams vy. Horsefield, 14 Ala. 223; 
‘Lucas y. San Francisco, 28 Cal. 591; 
Headley y. Challiss, 15 Kan. 602; Cole v. 
Clarke, 3 Wis. 323. 

6 Thomson y. Albert, 15 Md. 268; Rector 
v. Danley, 14 Ark. 304; Biscoe vy. Tucker, 
id. 515; Lick y. Diaz, 44 Cal. 479. 

1 Whyte v. Kyle, 1S & R. 515; Nieov. 
Carpenter, 21 Cal. 455; Russell v. Harris, 44 
id. 489; Jaffe v. Skae, 48 id. 540; Elston 
v. Kennivott, 52 Ill. 272; Tutt v. Slaughter, 
5 Gratt. 364 (compared with Slaughter v. 
Tutt, 12 Leigh, 147). 

8 McClellan vy. Crook, 7 Gill, 333; Den- 
nis v. Dennis, 15 Md. 73; White v. Atkin- 
son, 2 Call, 376; Price v. Campbell, 5 
id. 115; Hite v. Paul, 2 Munf. 154, 161; 
Henshaw y. Freer, Bailey Eq. 311; Jesse 
vy. Cater, 28 Ala. 475; Henderson v. Win- 
chester, 3\ Miss. 290; Fortenberry v. Frazier, 
5 Pike, 200; State v. Harrison, 21 id. 197; 
Kendull y. Mather, 48 Tex. 585; Argenti v. 
San Francisco, 30 Cal. 458; State v. New- 
kirk, 49 Mo. 472; Caldwell y. Bruggerman, 
8 Minn. 286; Miner v. Medbury, 7 Wis. 100; 
Ogden v. Bowen, 4 Scam. 301; Gregory v. 
Slaughter, 19 Ind. 342; Holley v. Holley, 5 
Litt. 290; also, Byrne v. Edmonds, 23 Gratt. 
200, 206; Cowan y. Fulton, id. 579; Kent 


v. Dickinson, 25 id. 817; s. c. 26 id. 1009, 
“ The decrees of a court of appeal, from its 
very nature and constitution, must be bind- 
ing upon the inferior tribunal.” Lush, J., 
Regina vy. Glynne, 7 L. R. Q. B. 16, 25. 

Supervisors vy. Kennicott, 94 U. 
498; Mong vy. Bell, 7 Gill, 244 ; Hammond 
v. Inloes, 4 Md. 138; Musgrave v. Stay- 
lor, 36 id. 123; Bank of Old Dominion vy. 
McVeigh, 29 Gratt. 546, 554-556; Kibler 
y. Bridges, 5 8. C. 335; Montgomery v. 
Gilmer, 33 Ala. 116; Malone vy. Carroll, 
id. 191; McDonald y. Green, 9 8. & M. 
138; 8. c. 13 id. 445; Rutherford v. Laj- 
Jerty, 2 Eng. (Ark.) 402; Phelan v. San 
Francisco, 20 Cal. 39; Leese vy. Clark, id. 
387; Soule v. Ritter, id. 522; Chambers 
vy. Smith, 30 Mo. 156; Hobson v. Doe, 4 
Blackf. 487; Camden vy. Werninger,7 W. 
Va. 528; Sims v. Reed, 12 B. Monr. 51; 
McNairy v. Nashville, 2 Baxter (Tenn.), 
251. Se eBynum v. Apperson, 9 Heisk. 632, 
644, with remarks thereon in 1 Va. Law 
Jour. 519-527, 

10 In effect courts bearing towards one 
another like relations as are borne by the 
New York Court of Appeals towards its 
predecessor, “for the correction of er- 
rors,” are quoad hoc the same. Bangs v. 
Strong, 4 Comst. 315; Thomas v. Doub, 1 
Md. 252, 324, 325; Parker v. Pomeroy, 2 
Wis. 112; Downer vy. Cross, id. 371. See 
Spicer v. Norton, 13 Barb. 542. 

11 And —in relation to the same (appel- 
late and lower) courts —even after that, 
until the decision shall have been actually 
reversed. Rochester §- Genesee Valley R. R. 
Co. v. Clarke National Bank, 60 Barb. 234. 
See Venice v. Breed, 65 id. 597; 8. c. 1 
Thomp. & C. 130; Poole v. Kermit, 5 J. & 
Sp. 114, 
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of an appeal,’ to some ulterior court empowered to review (and, 
for what it shall deem good cause, to reverse) the decision.” 
That there ought to be provision for peremptorily terminating, 
at some definite juncture in a cause, the power of a court to 
change at its discretion, or to recall, a decision it had previously 
pronounced in the same cause, appears axiomatic ut sit finis litium, 
and probably there is in every civilized community provision 
made accordingly. Certainly there is, in these United States, 
and also there is, or has been, in each of those at least of the 
several States thus united, which have respectively derived, im- 
mediately or mediately, their legal polity mainly from England. 
There, from a remote antiquity (long before English colonization 
in America was begun), it has been settled that such decisions 
are not, in this manner, alterable after the term in which they 
were made is ended;? and in Cisatlantic courts, of last resort 
especially, generally this same rule prevails; * but in some judica- 
tures it has become settled (unaccountably how) that the power 
of a court above to reverse or to modify such decisions (of its 
own) is gone from and after the time when its mandate, or cer- 
tificate of its decision, or its remittitur, has been duly® filed or 
entered in the court below, but remains until then,® notwith- 


1 The sole form of process by which 
even a chancery cause can be carried from 
a State court to the Supreme Court of the 
United States is a writ of error. Verden 
v. Coleman, 22 How. 192; Lytle v. Ar- 
kansas, id. 193. Though some instances 
of deviation from correct practice in this 
regard, since (Bronson v. Kimpton, 8 Wall. 
444; Parker v. Davis, 12 id. 457) as well 
as before (Gibbons v. Ogden, 9 Wheat. 1) 
these cases, have escaped animadversion. 

2 See the paragraph next but one fol- 
lowing. 

3 See Rer v. Carlile, 2 B. & Ad. 971. 
Probably the law stood thus before the 
close of the reign of Edward the First. 
Compare Britton, 1l.1,¢.1,s. 11, fol. 2b-3a 
(vol. i. p. 4, edit. Nich.) ; 3 Inst. 72; 4 id. 
255. Even earlier, it is said in Bracton, 
lib. 1, tract. 1, ¢. 10, s. 4, fol. 1085 (vol. ii. 
p. 182, edit. Twiss): “ Re vera cum judicium 
debito modo redditum sit, non potest justitia- 
rius qui judicium reddidit, illud postea cORRI- 
GERE vel MUTARE; eodem tamen D1E quo red- 
ditum est, supplere poterit in iis que pertinent 
ad consequentias. Sed hoc ultimum locum 


habet in personis eorum qui constituti sunt jus- 
titiarii ad aliquas assisas specialiter capien- 
das, ut unum, duas vel plures.” It is very 
long since it was settled that the term is to 
be considered as one pay in law. 

* Exceptions from this general rule 
alone require to be noticed here. As sach, 
see references in notes infra. See also 
Pierce v. Kelly, 39 Wis. 568. 

5 Cushman v. Hatfield, 52 N. Y. 653; 
8. c. 15 Abb. Pr. x. 8. 109. 

6 Legg v. Overbagh, 4 Wend. 188; De- 
laplaine v. Bergen, 7 Hill, 591; Dresser v. 
Brooks, 2 Comst. 559; Wilmerdings v. Fow- 
ler, 15 Abb. Pr. x. 8. 86; Selden v. Vermilya, 
3 Sandf. 683; s.c. 6 How. Pr. (N. Y). 41; 
Bogardus vy. Rosendale Manuf. Co., 1 Duer, 
592; King v. Ruckman, 7 C. E. Green, 551 ; 
Blanc vy. Bowman, 22 Cal. 23 ; Hopkins v. 
Gilmer, 23 Wis. 512; Estey v. Sheckler, 36 
id. 434. In Aspden v. Aspden, 1 Am. Law 
Reg. 335, 8. c. 14 How. 25, nom. Brown 
vy. Aspden, the mandate was sent during the ~ 
term, and afterwards, during the same term, 
arehearing was prayed, which was refused ; 
not, however, on the ground that to 
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standing its own same term shall, in the mean time, have ended. 
And this curb on mutableness of decision in appellate courts is 
sometimes thought to be — perhaps is— analogous to the rule 
(above stated) for governing their action upon a subsequent appeal 
in the same cause. Hence, after a review of certain reported cases 
in the Court of Appeals of his own State (Virginia), touching 
them both, Moncure, P., said:? ** These seem to be all the ma- 
terial decisions of this court on the subject we are considering, 
to which we have been referred by counsel, or which we have 
met with, and they seem conclusively to show that after the end 
of the term of this court at which a judgment or decree may be 
rendered by it— or at all events, after such judgment or decree — 
has been certified to the court below, it is too late to have the 
case reheard in this court, upon any ground of error of law or 
of fact apparent upon the face of such judgment or decree, or 
of the record on which it was rendered. Whether the rule 
be founded on principle, or be merely a rule of practice, it is 
alike absolute and inflexible. Public policy, if not necessity, 


requires that it should be strictly enforced, even in cases of the 


grant it was then out of the court’s power. 
In other cases, — Hudson v. Guestier, 7 
Cranch, 1; Browder v. M‘Arthur,7 Wheat. 
58; Peck vy. Sanderson, 18 How. 42,— 
where similar petitions were rejected for 
want of force in the court to grant them, 
the term was ended, as well as the man- 
date gone forth. But McLean, J., deliver- 
ing the court’s opinion, said (in the case 
last cited): “In the case of Browder v. 
M‘Arthur it was held that this court can- 
not grant a rehearing in a case which has 
been remitted to the court below; and in 
the case of Washington Bridge Co. v. Stew- 
art, 3 How. 413, the same principle was 
recognized.” See Ex parte Crenshaw, 15 
Pet. 119. 

1 Hosack v. Rogers, 7 Paige, 108; 
Burkle vy. Luce, 1 Comst. 239 ; s. c. 3 How. 
Pr. (N. Y.) 236; Murray v. Blatchford, 2 
Wend. 221. See United States vy. Gomez, 
23 How. 326. 

2 Campbell vy. Campbell, 22 Gratt. 669- 
670. 

8 As to matters dehors, it possibly may 
be different, if application be made there 
in a reasonably short time; but querre, since 
the question would concern the power, not 


the discretion, of the court, see Byrne v. 
Edmonds, 23 Gratt. 200, 206. In the 
Supreme Court of the United States, 
where, from a misentry, which the court 
called a clerical (see Scroggin v. Scrog- 
gin, 1J.J. Marsh. 362, 365) mistake, the de- 
cision made would have failed of its intended 
effect, and the mandate, though sent forth, 
had not been delivered, the court, at a sub- 
sequent term, corrected the mistake. Bank 
of Kentucky v. Wistar,3 Pet. 431. See also 
Palmer vy. Lawrence, 1 Selden, 455. But 
where a suit had been dismissed at a previ- 
ous term, because, as then appeared from 
the transcript of the record, there had been 
no final judgment in the court below, there 
the same Supreme Court refused to set 
aside the dismissal and reinstate the cause, 
although the mandate, which was issued, 
had not been filed in the court below, and 
a less imperfect transcript was produced, 
showing that a final judgment had been 
given. Rice v. Minnesota § Northwestern 
R. R. Co., 21 How. 82. See, there noticed 
by Taney, C. J., The Palmyra, 12 Wheat. 
1, 10 (cited Sibbald vy. United States, 10 
Pet. 313). 
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test individual hardship.! The law has been settled by these 
cases,” of which the latest was in 1838, ‘and has ever since been 
acquiesced in, and hence no more recent cases on the subject are 
to be found in our reports.? Applications for rehearings after the 
end of the term have often been made to this court, but have 
always been refused, and there the cases have ended.” He sub- 
joined: “ There is a recent statute authorizing the court, under 
certain circumstances, to rehear and review a case decided at the 
preceding term.’ But that statute has no bearing on this case.” 
Should an appellate court, on a second or subsequent appeal 
in the same cause, depart from its decision on any former appeal 
therein, then, upon the principle of the rule already stated,‘ 
though such departure would necessarily per se constitute error, 
nevertheless its decision so (lastly) made should give the law of 
the case thenceforth. So toties quoties. And in a case supposed 
to raise a Federal question, and therefore carried from a State 
court, by writ of error, to the Supreme Court of the United 
States, if the decision of the former court be reversed by the 
latter, through real or imputed error of it,> upon either the ques- 
tion concerning its own jurisdiction® or the question of right 


1 Rather than endure the contempla- 


tion of such hardship, induced measurably 
by their own default, the High Court of 
Errors and Appeals of Mississippi re- 
solved: ‘This court has the right, after 
the term at which a cause has been decided, 
to grant a rehearing; and in a case of 
peculiar hardship, where irremediable in- 
jury might otherwise be done, a rehearing 
will be granted.” Roberts v. Edmundson, 4 
S. & M. 730. 

2 Yet see Robinson vy. Allen, 1 Surg. Law 
Jour. 262-273 ; s. c. cited 20 Gratt. 105, 
as of March 5, 1855. 

8 Acts 1869-70, c. 171, § 10; V. C. 
1873, c. 178, § 38. It enacts that the court 
may rehear and review any case it has de- 
cided “within the last fifteen days of the 
preceding term, provided that one of the 
judges who decided the cause adversely to 
the appellant shall certify that, in his opin- 
ion, there is good cause for such rehear- 
ing.” On this subject a “ revised” rule of 
the court was adopted, April 20, 1871 (20 
Gratt. xxvii, reg. 18), and amended Dec. 
16, 1876 (1 Va. Law Jour. 59) ; and the conrt 
has often entertained applications under 
the same, so far as to receive and consider 


them, without distinction whether the ap- 
plicant was appellant or appellee, and 
without any previous certificate of a judge; 
though, perhaps, this ought to be deemed 
a condition precedent (see Brown v. Aspden, 
14 How. 25-27; s. c. 1 Am. Law 

335; Roman v. Mali, 42 Md. 513; Public 
Schools v. Walker, 9 Wall. 603); but it is 
not known that any such petition has ever 
been granted. 

* See the paragraph next but one pre- 
ceding. 

* A suggestion always and necessarily 
futile towards procuring correction of such 
error in the same cause, after the time is 
passed for a rehearing in it (Tyler v. 
Magqwire, 17 Wall. 253, 283, 284) ; althoygh 
the decision has, for that precise error, been 
overruled in another case, by the same court 
that made it. Compare Hepburn v. Gris- 
wold, 8 Wall. 603, Broderick v. Magraw, 
id. 639, with Knor v. Lee, 12 id. 457, 
Parker vy. Davis, id. 461. 

6 See Davis v. Packard, 8 Pet. 312, 
323; Skillern v. May, 6 Cranch, 267 ; Clary 
v. Hoagland, 6 Cal. 685; Hungerford v. 
Cushing, 8 Wis. 324. 
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between the parties,’ its decision will give the law of the case’ 
and must receive implicit obedience® in finally deciding the 
cause.4 

Where a case ® was before the Supreme Court of Alabama, the 
third time on appeal, in a supposed conflict of its decisions on the 
two former appeals, Gibbons, J., delivering the court’s opinion, 
said (in substance, with some retrenchment of his obscurating ver- 
boseness): ‘ If either of those former decisions is to be regarded 
as authority in the case now presented, our decision ought to be 
in favor of that one. If both are to be regarded as of equally 
binding force upon the court, then, balancing each other as they 
do, we should feel at liberty to view the case, on the present 
record, as if now presented for the first time, and to decide it 
accordingly. This latter view we consider as correct, so far as 
regards the binding validity of the two former decisions.”® And 
so they proceeded to treat the pending appeal as if it were res 
integra. Perhaps on careful examination, with assistance of the 
light derivable from a case decided on the Pacific coast,’ all the 
three decisions would be found undiscrepant. But, supposing a 


discrepancy, the rule applied avowedly by the court in Alabama 
would seem incorrect. On that hypothesis, the then existing 


state of things in the cause would not have been analogous to 
the case of estoppel against estoppel, settling the matter * at 
large,” but the decision upon the second appeal, if conflicting 
with the decision on the first, and therefore erroneous necessarily 
(for that fault, if for none other), yet regularly, should have 
given the law (of the case) on the third appeal. Howbeit, the 
legislative sie volo, with acquiescence on the part of the judi- 


1 Cunningham v. Ashley, 8 Eng. (Ark.) 


what that court considered an evasive obe 
653. 


dience (as in Magwire v. Tyler, 47 Mo. 115) ; 


2 Sibbald vy. United States, 12 Pet. 488, 
492; Ex parte Dubuque § Pacific Railroad, 
1 Wall. 69, 71, 72. 

3 South Fork Canal Co. v. Gordon, 2 
Abb. (U. S.) 479; Kanouse v. Martin, 3 
Duer, 664. 

* In a case of this class, arising under 
the famous twenty-fifth section, the Su- 
preme Court’s decision has encountered, 
contrary to rule, sometimes a frank dis- 
obedience (as in Hunter v. Martin, 4 Munf. 
1; 8. c., more fully reported, 6 Hall’s 
Am. Law Jour. 313-459); sometimes 


but always its decision has given the law 
of the ease in deciding it finally. See Mar- 
tin v. Hunter, 1 Wheat. 304, 362; Tyler 
v. Magwire, 17 Wall. 253, 292, 293. In 
the case of Davis v. Packard, 10 Wend. 50, 
s.c. Lockw. Rev. Cas. 114-118, the Su- 
preme Court considered that its mandate 
had received a proper obedience. Davis v. 
Packard, 8 Pet, 312. 

5 Moore v. Barclay, 23 Ala. 739. ° 

6 93 Ala. 748, 749. 

1 Beaudry y. Felch, 27 Cal. 183. 
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ciary, has since settled the matter otherwise there. ‘ For more 
than forty years,” said Brickell, C. J.,in a late case,} “the con- 
servative rule on which this court proceeded was, that an opinion 
[a decision] of this court, however erroneous, was the law of the 
case in which it was rendered, and could not be questioned in 
the primary court, or on a second appeal. The rule was some- 
times applied to the affirmance of judgments, working great 
individual hardship and injustice.? The legislature not only abro- 
gated the rule, but expressly commands this court, if the case 
returns here on a second appeal, to pronounce judgment, without 
regard to the former ruling, if, that is deemed erroneous. R. C. 
§ 3510.” He continued: “* We may regret, but we cannot, avoid, 
the unseemly attitude in which the statute may place the court, 
of reversing at a subsequent term the judgment it may at a 
former term have rendered in the cause. The statute is ad- 
dressed in terms only to this court, but its manifest purpose is the 
abrogation of the former rule.”* And, accordingly, the court, 
yielding obedience to the statute, affirmed a decree made, since 
its own decree on a former appeal in the same cause,’ directly 
contrary to that decision. ‘ 
In others, generally, of our sister States, and in courts of the 
United States, “the conservative rule” still prevails so strongly, 
that while a decree of a court of equity final in form, which 
has not undergone the revision of a court of appeal, may, by the 
court which made it, be reversed, even at a subsequent term 
thereof, on a bill of review,® for error on its face, as well as 
sometimes for matter dehors; yet, after affirmance of it on ap- 
-peal,?—at least if affirmed in the court of last resort, —no 
court, neither the court below® nor the court of appeal it- 


1 Moulton vy. Reid, 54 Ala. 320. 


2 Where such judgments had been ren- 
dered in the court below, conformably to 
what the court above had previously de- 
cided in the same cause. 

3 Unless by disregarding the statute as 
unconstitutional. Such legislation, not 
confined within such like mandate limits 
as the statute mentioned in note, supra, 
might perhaps well be so disregarded under 
the constitutions of some of our States, 
however it might be in Alabama. For the 
true foundation of what is here called by 
Birchell, C. J., “the conservative rule,” 


see Bourg. Univ. Pub. Law, c. 21, pp. 
[237-239] 212, 213; Bradford v. Patterson, 
1 A. K. Marsh. 464; also see Byrd vy. 
Brown, 5 Pike, 709; Grigin v. Cunning- 
ham, 20 Gratt. 31. 

4 54 Ala. 329, 330. 

5 Reid v. Moulton, 51 Ala. 255. 

6 2 Rob. Va. Pract. 414; Story, Eq. 
Pl. § 408 et seq. 

1 See Gilchrist v. Buie, 1 Dev. & Batt. 
Eq. 346, 354; also, Respass v. M’ Clanahan, 
Hardin, 342; Coen v. Funk, 26 Ind. 289. 

8 Dennison v. Goehring, 6 Pa. St. 402; 
Pinkney vy. Jay, 12 Gill & J.69; M’Call 
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self,! can entertain a bill to review it for error apparent in the rec- 
ord: but for matter not then in the record, and which therewith 
would make a substantially new case, a bill of review may then 
be filed in the court below,? but under proper safeguards against 
abuse.2 And where a case is remanded from an appellate court, 
with its decision thereon, for further proceedings in the court 
below, then neither in that court, nor afterwards in the court of 
appeal, can any question be raised about the decision, except 
only what the decision was.* 

In New York, specially, the rule has not been abrogated by 
statute, and its principle and the rule itself have often been as- | 
serted gnd enforced by decision.5 Therefore, in the case of Oak- 
ley vy. Aspinwall,’ on the second appeal, not only “the court 
would not,” but moreover it could: not (rightfully), “ reconsider 
and depart from its former adjudication.” Yet in a later case in 


that State, not differing guoad hoc from it in any particular, save 
that therein the successive appeals were decided in the Supreme 
Court at general term, Brady, J., said: “The doctrine of stare 
decisis must, for these reasons, be applied. It is one of great 
importance in the administration of justice, and should not be de- 
parted from, except in extreme cases, founded upon some change 


in the law of the land, either by legislation or by the courts of 
last resort, or when the court is satisfied that an erroneous con- 
clusion has been declared.”7 And with him his associates con- 
curred. 


vy. Graham, 1 Hen. & M. 18; Haskell 
y. Raoul, 1 M’Cord Ch. 22; Rice v. Carey, 
4 Ga. 558; Cor v. Breedlove, 2 Yerg. 499; 
Brewer v. Bowman, 3 J. J. Marsh. 492. 

1 Taylor v. James, 4 Desaus. 1, 13; 
Mercer v. Stark, S. & M. Ch. 479; 
Wilson v. Wilson, 10 Yerg. 200; Long- 
worth v. Sturges, 4 Ohio St. 690; Ryerson 
y. Eldred, 18 Mich. 490. 

2 Singleton y. Singleton, 8 B. Monr. 340, 
367. See Stafford v. Bryan, 2 Paige, 45; 
2 Dan. Ch. Pr. 1 (4th Am. ed.) 1579. 

8 Campbell vy. Campbell, 22 Gratt. 649, 
673-675 ; Connolly v. Connolly, 4 Va. Law 
Jour. 280. 

4 Miller v. Jones, 29 Ala.174; Himely v. 
Rose, 5 Cranch, 313,316; Knight v. Yarbor- 
ough, 4 Rand. 566, 567, 568; Bank of the 
Valley v. Stribling, 7 Leigh, 26; Brown v, 
Crow, Hardin, 443, 448 ; Watson v. Avery, 3 
Bush, 635 ; Reed v. Jones, 15 Wis.40; Table 


Mountain Tunnel Co. y. Stranahan, 21 Cal. 
548. 
5 See Gelston vy. Codwise, 1 Johns. Ch. 
189; Lyon v. Merritt, 6 Paige, 473; Dodd 
v. Astor, 2 Barb. Ch. 395; Griswold v. 
Haven, 26 How. Pr. (N. Y.) 170; 8. c. 16 
Abb. Pr. 413; Macgregor vy. Buell, 17 id. 
31; 8. c. 3 Abb. Decis. 86; 1 Keyes, 153; 
Newton vy. Harris, 8 Barb. 306; Buell v. 
Lockport, 11 id. 602; 8. c. 4 Selden, 55; 
Wilkins vy. Earle, 46 N. Y. 358; New York 
& New Haven R. R. Co. v. Ketchum, 3 
Keyes, 363; Furniss v. Ferguson, 34 N. Y. 
485, 488, 489; Eaton v. Alger, 47 id. 345; 
Sachett v. Ayrault, 52 id. 325; Joslin v. 
Cowee, cited 56 id. 626. 

® Cited in note 1, p. 609, . 

7 Brennan v. Mayor of New York, 47 
How. (N. Y.) 178; 8. c. 1 Hun, 315, less 
fully reported. 
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In another case there, in the Court of Appeals,' Allen, J., 
after adverting to what had been decided in the same case on a 
former appeal, said : — 


“This having been solemnly decided, after two arguments and upon full 
consideration by the court, it must be regarded as the law of this case. If 
there was any reason to suppose that the merits of the questions involved 
had not been fully considered, or that any fact had been misunderstood, or 
any principle or any authority bearing upon the validity of the contract 
had been overlooked, it might justify a review of the same question at this 
time. But when, as here, every consideration that could affect the judg- 
ment has been weighed and passed upon after two full arguments, it would 
not be seemly, upon an adventitious change in the personal constitution of 
the court, upon the same case coming before it upon an appeal, after an- 
other trial in which the former adjudication has been followed, to review 
and reverse the former decision. The question is not merely whether 
the case, as reported,’ is an authority to be followed as a precedent, but 
whether the judgment is not to be regarded as final in the same case and 
between the same parties, in the absence of any new evidence or other 
circumstance to take it out of the rule.” 


And in a later case in the same court,? Andrews, J., said: — 


“The judgment of this court, on the former appeal, was adverse to the 
defendant upon both the points urged for the reversal of this judgment. 
The court below, in making the assessment, acted in strict conformity to 
the directions of this court, and the judgment should be affirmed on the 
principle of stare decisis, unless there was a plain error committed by this 
court in declaring or applying the rule of law applicable to the case, or 
unless the point determined was not involved in the case before it, or un- 
less there are new facts which subvert the ground of the former judgment 
and change the character or measure of [the] relief to which the plaintiff 
is entitled. The deliberate judgment of the court of final resort ought not 
to be departed from except for strong reasons, and the public policy, which 
is subserved by stability in judicial decisions, especially requires that the 
court shall, in the absence of manifest error therein, adhere to the rule of 
law declared in a particular case where the same question arises upon the 
same facts and between the same parties in another litigation.” * 


But what, in each of all these cases, the respective courts DID 
accords perfectly, both with ‘the conservative rule,” and also 
with the greatly preponderating weight of authority.5 

1 Justice v. Lang, 52 N. Y. 323, 325. tion” is evidently, from the context ensu- 

2 Justice v. Lang, 42 N. Y. 493. ing, what the speaker meant. 


3 Worrall y. Munn, 53 N. Y. 185-188. 5 Shown by multitudinous reported de- 
* “Another stage of the same litiga- cisions, from which the many cited in these 
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Those in unison (authority with principle) establish, within 
the limits which have been indicated, an absolute uncontroverti- 
bility that has been described from the bench of the courts of 
appeals of Virginia, with great (perhaps not great, but too little 
guarded) force of expression, as follows: “ We think it very 
clear,” said Moncure, P., delivering the court’s opinion in the 
case of Campbell's Exrs v. Campbell’s Ez’r,) “that we have 
now no right to review and reverse the decree pronounced by 
our predecessors in this cause on the 28th of August, 1858, 
more than fourteen years ago, and that we would have no such 
right, even if it were plain that that decree is erroneous.”? “ But 
it is contended by the learned counsel of the appellants, that 
while the [said] decree would have been conclusive even upon 
the court itself, if it had been a final decree, yet that it was in- 
terlocutory only, and though conclusive upon the court below? 
as long as it stands, it may be, and ought to be, reversed by the 
Court of Appeal itself for error on the face of the decree and 
record as they then stood. We know of no warrant for any such 
distinction as is thus attempted to be drawn between what are 
called final and interlocutory decrees of this court ; and we have 


[There 


been referred to no authority in support of this view.” * 
were, in fact, divers authorities then extant, on the point whether 
an interlocutory decree, which has been passed upon by the 
Court of Appeals, thereby becomes (as it emanates from that 
court) unalterable afterwards; but all of them seem to have 
been not brought to the notice of the judges in this case, who 
could not have been referred to some of them “in support of this 


view.” > These “some,” where they prevail, seem necessarily to 
modify the general rule,® that an appeal from a final decree 
opens for the consideration of the appellate court all prior inter- 
locutory decrees or orders in any manner connected with the 
merits.’ Other some, however, there were, which strongly coun- 


notes are a comparatively small, verysmall, Brown vy. Crow, Hardin, 443; Jameson vy, 


selection. 

1 22 Gratt. 649. 

2 22 Gratt. 670. 

8 See Reybold vy. Dodd, 1 Harr. (Del.) 
401, 412, 413. 

4 22 Gratt. 671, 672. 

5 Dilliard vy. Tomlinson, 1 Munf. 183 
(see pp. 195-200, 212, 213) ; Young v. Frost, 
1 Md. 377; Bangs v. Strong, 4 Comst. 315; 


Moseley, 4 Monr. 414. 

§ For decisions that seem to make other 
modifications of the rule necessary, see 
Strike v. M'Donald, 2 Harr. & G. 191, 
259-261 ; Mapes v. Coffin, 5 Paige, 296; 
Bank of Orange Co, v. Fisk, 7 id. 87; 
Stuart v. White, 25 Gratt. 300, 309, 

7 Jaques v. Methodist Episcopal Church, 
17 Johns. 548; Atkinson vy. Manks, 1 Cow. 
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tenance, if they do not pointedly maintain (as they seem to main- 
tain, pointedly), the contrary doctrine, to wit, that the same 
general rule controls all intermediate decisions of the same ap- 
pellate tribunal, whether on appeal,’ or on a certificate of divi- 
sion of opinion? touching such interlocutory decrees or orders. ] 
Then, after some interposited sentences, not material to be 
quoted now (in the course of which it is said, “ all the judgments 
and decrees of this court are final,? and none of them are interloc- 
utory,” 4 with a suggested possible qualification), he continued : ® 
“The decree of this court is certainly not interlocutory, and is 
none the less final because it is upon an appeal from an inter- 
locutory decree of the court below. The latter decree does not 
impart its interlocutory nature to the decree of this court, which 
affirms or reverses it in whole or in part, or adjudicates the 
principles of the cause. The case made for the Court of Appeals 
by an appeal from a decree of the court below, whether final or 
interlocutory, is, as to the Court of Appeals, a complete case in 
itself, and the decree of that court is final and conclusive between 
the parties, as well upon that court itself as upon the court 
below; and the Court of Appeals can do nothing more in the 


course of the same litigation until a new and different appeal is 
brought up to it from some decree of the court below, rendered 
in the cause upon subsequent proceedings in that court ;* and 
then the Court of Appeals can only review and revise that decree 
without interfering with its own former decree.’ The two ap- 
peals are different and independent cases in this court.” 
interlocutory decree surely remains, after affirmance, an inter- 


But an 


691; Teal v. Woodworth, 3 Paige, 470; 


Brown v. Burton, 22 Gratt. 1; 8. c. cited 
id. 672; Chamberlain v. Dempsey, 36 N. Y. 
144, 147; Ambrouse’s Heirs v. Keller, id. 
769. Compare Aane v. Whittick, 8 Wend. 
219, 232-235. 

1 Price v. Nesbit, 1 Hill, Ch. 445; s.c. 
cited 2id. 52; Tate v. Liggat, 2 Leigh, 
84, 108, 109. 

2 Ogle v. Lee, 2 Cranch, 33. 

8 “Whether a decision of a court is 
final or not must depend on the nature of 
the judgment, not on whether it is by the 
court of last resort ; a nonsuit directed by 
the House of Lords would not be final, in 
the sense of excluding the parties from 
bringing a second action.” Blackburn, J., 


Regina v. Glynne, L. R.7 Q. B. 16, 18, 
quoted in 7 Rob. Pract. 10, 11. 

4 s. p. contra, Omohundro v. Omohundro, 
27 Gratt. 824, 830. See, further, Aurora 
City v. West, 7 Wall. 82, 92, 93, and ref- 
erences in note 4, p. 629, post. 

5 22 Gratt. 671, 672. 

§ See Cowan v. Doddridge,22 Gratt. 458 ; 
Ray v. Ray, 12 Tred. 24; United States 
v. Fremont, 18 How. 30; Stewart v. Sala- 
mon, 97 U. S. 361. 

7 The Lady Pike, 96 U.S. 461; Wilcox 
v. Hawley, 31 N. Y. 648-653; Bryan v. 
Beckley, 6 Litt. 91-93; Logan v. M’ Nitt, 
id. 119; Marshall v. Commonwealth, 5 Gratt. 
693; Metropolitan Bank y. Taylor, 62 Mo. 
338. 
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locutory decree still, quite as much as it was before, in respect of 
its effects and consequences (distinct from the court’s contro] 
over it), having undergone as to these no change ;! and the 
decree of affirmance, or even a decree of reversal, substituting 
for it another of like character, guoad effects and consequences, 
is not final as contrasted with interlocutory,? though perhaps 
final in the sense of unreviewable (unless upon a rehearing, tech- 
nically so called,t in the Court of Appeals, or upon a writ of 
error ® in the Supreme Court of the United States). 

As to the statement that, on a second appeal, * the Court of Ap- 
peals can only review and revise” what has, since the former 
appeal, been done in the court below, resulting in the decree last 
appealed from, “ without interfering with its own former decree,” 
while this is sustained to the letter by preponderating authority 
sufficient to constitute it “‘ the better opinion,”’ there is, in one of 
the States where the rule has generally been maintained with 
firmness, a reported decision which would seem to modify the 
same. In M’Caw v. Blewit,® Colcock, J., delivering the court’s 
opinion, said: “ Although the Chancellor had not the power to 
reform the decree of this court, yet it not being made to appear 
that that decree was founded on a misrepresentation of facts, this 


court can, and will, amend the decree, so as to do justice to the 


parties.” And in the same State there are (early) dicta reported 
concerning an analogous subject (of petitions for rehearing ata 
subsequent time), to the effect that, while the court “is not at 
liberty, after a full and final decree, to open cases for a rehear- 
ing,” yet “it has in a few instances corrected palpable errors 
arising from misstatements, oversight or misapprehension, upon 
simple suggestions of such misapprehension.”* On the other 
hand, in the Supreme Court of another sister State, Arkansas, the 
judge who delivered the court’s opinion, in a case which had gone 
from it to the Supreme Court of the United States, and been re- 


1 Wilson v. Triplett, 4 Hen. & M. 433; 4 See the paragraph to which note 8, 
Reddail vy. Bryan, 24 How. 420. See Fret-  p. 613, note 3, p. 615, supra, refer. 
well v. Wayt, 1 Rand. 415. 5 See note 1, p. 613, supra, 

2 See Young v. Cabell, 27 Gratt. 761; 6 Bailey Eq. 98, 101. 
Cabells vy. Puryear, id. 902; Mills v. Mills, 7 Burn vy. Poaug, 3 Desaus. 596, 616; 
28 id. 442. Haskell v. Raoul, 2 Treadw. Const. Ct. 

8 As to the shade of doubt here inti- Rep. 894,896. See also Murray v. Blatch- 
mated, see references in note 5, p. 620, note ford, 2 Wend. 221, cited in note 1, p. 614, 
2, p. 621, supra. supra; Bank of Kentucky v. Wistar, 3 Pet. 

431, cited in no e, supra, 
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manded, said :! ‘* The decision of a superior court is the law of the 
case to the inferior court to which it is sent for further adjudica- 
tion; and no matter how irregular, or upon what misapprehension 
of facts it may have been made, it must be obeyed. Such has been 
the settled doctrine of this court.” And that the decision of a court 
below, conforming exactly to the decision of the court above, on 
the same facts in the same case, cannot be condemned of error, 
not only seems altogether reasonable, but, moreover, is agreed 
generally. The reasons of it are well (though not with abso- 
lute correctness) stated by Judge Rowan, delivering the opinion 
of the Court of Appeals of Kentucky, thus: “In this case,® 
a decree was pronounced by the Court of Appeals, at the 
spring term of that court, in the year 1817, and the court below 
was therein directed to enter on a decree conformably there- 
to. That court, in the succeeding February, entered up a decree 


purporting to be pursuant to the direction aforesaid, from which 
decree this appeal was taken. The errors assigned impugn, vir- 
tually, the decree of the appellate court, for it cannot be perceived 
that the decree of the court below is, in any substantial par- 
ticular, variant therefrom. The appellate court may have erred 


in their decree in this case, and if they were convinced of it, 
their regret for the error would be exceeded only by their eager- 
ness to correct it, if it were practicable ; but the organization of 
the judicial department, and every just inference from the nature 
and purposes thereof, alike forbid the reconsideration of its judg- 
ments or decrees, after the term at which they were pronounced 
has expired. While they know and regret that the appellate, 
like all other tribunals, is liable to error, and that that court, in 
this and many other instances, may have erred,‘ they feel con- 
strained to bend to that political necessity, which refuses to permit 
them to correct old, lest in the attempt, they should commit 
new errors. They disclaim the power of modifying the decree 
of the appellate court ; and they think that the decree appealed 
from, in this case, is in strict conformity with it, and must be 
affirmed.” 


1 Cunningham v. Ashley, 8 Eng. (Ark.) 


4 “ Appellandi usus quam sit frequens, 
653, 671. 


quamque necessarius, nemo est qui nesciat, 


2 Baltimore § Ohio R. R. Co. v. Resley, 
14 Md. 424; Cumberland Coal § Iron Co. 
v. Sherman, 20 id. 117; references in note 
8, p. 612, supra, &e., &e. 

8 Bradford y. Patterson, 1 A. K. Marsh. 
464. 


quippe quam iniquitatem judicantium vel im- 
peritiam recorrigat, licet nonnunquam bene 
latas sententias in pejus reformet ; neque enim 
utique melius pronuntiat qui novissimus sen- 
tentiam laturus est.” (Ulpianus.) Dig. 1. 
49, § 1, fr. 1, prine. 
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The motive here hinted, with epigrammatic force, for with- 
holding from judges of appeal permission to correct, in later 
stages of a cause, errors committed by them in a former, has in it 
no serious weight when attempted to be seriously weighed. For 
almost never would a judge be found willing to confess error in 
an opinion by him publicly pronounced, unless convinced of it on 
so cautious a reconsideration as would certainly prevent a too 
facile conviction. But, on other considerations, indicated by 
Judge Rowan, there is a real political necessity for the regu- 
lation. 

No wonder, therefore, it is not peculiar to swch tribunals as the 
Supreme Court of Appeals in Virginia, but is common to them 
and other appellate courts in general, that their decrees and judg- 
ments, upon appeals or proceedings in the nature of appeals, not 
reheard, or unchanged, or as changed on rehearing, are unalterable 
in any subsequent stage of the same cause, unless upon an appeal, 
or proceeding in the nature of an appeal, to some ulterior court.! 
In the State just mentioned there have been, during different 
periods of longer or shorter duration, temporary tribunals, de- 
nominated Special Courts of Appeals, organized for the purpose of 
deciding, in lieu and in aid of the Supreme Court, cases which 
have been, and that are remaining undecided, on the docket of 
the latter court ; and one of these special courts having, on its 
reversal of a decree, remanded the case for further proceedings in 
the court below, which lower court in the sequel pursued the 
mandate sent it, the Supreme Court, on a second appeal, held that 
it could entertain no complaint of error either in or behind 
the decree of the special court.2- In the State of New York 
there has been a similar adjutory court, called the Commission of 
Appeals, and in several cases, which, after a decision by that 
court, have, on a second appeal, come before the Court of Appeals 
itself, the latter court has declined (without a positive decision 
that it could not entertain) inquiry whether the former court 
had decided rightly,’ though, when the question has arisen, 


1 Stuart v. White, 25 Gratt. 300, 309. Appeals lawfully might, it would seem 

2 Bolling v. Lersner, 26 Gratt. 36; 8. Cc. plain that it should, on an interested party’s 
7 Rob. Prac. 1041-1073 (Appendix A). demand, entertain such an inquiry. “Ju- 
See also Norvell v. Camm, 2 Rand. 68, 85; risdictio est porestas de publico introducta 
Corbell v. Zeluff, 12 Gratt. 226, 234. CUM NECESSITATE jurisdicendi.” Case of 

3 Terry v. Wait, 56 N. Y.91; Beltonv. the Marshalsea, 10 Rep. 73a. See Cohens 
Barter, 58 id. 411. Yet if the Court of v. Virginia, 6 Wheat. 404. 
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whether a decision of the Commission of Appeals or a de- 
cision of the Court of Appeals conflicting with it, in different 
cases, should be followed in yet a third case, upon the rule of 
stare decisis,’ the decision of the Court of Appeals has been held 
entitled to preference as of higher authority, without an attempt 
at estimating the comparative weight of the several decisions 
themselves, respectively considered on their own intrinsic merits.? 

Twice? it has happened that a case decided by the Commission 
of Appeals has come before the court below for its further action 
therein, where the Court of Appeals had, in another case, decided 
in an opposite manner precisely the same proposition of law, with- 
out a manifested purpose of overruling, or anywise interfering 
with, those respective decisions of the Commission of Appeals; 
and in each instance the court below, contravening intentionally 
the mandate, said it followed the contrary doctrine of the Court 
of Appeals, upon an application at least very questionable of the 
doctrine stare decisis ; that is to say, the court below refused to 
stand by the law of the particular case as decided authoritatively 
for the court and the case, in order that it might stand by the law 
of the land as understood by the court to have been decided by 
the Court of Appeals not for the court and the case. What 
finally became of these two cases, or either of them, is not known 
here ; perhaps the losing parties in them carried their contention 
no further, and so this disputable point of judicature ceased to 
be disputed. 

In Texas, something very similar has happened, but, under all 
the circumstances, more excusably. There the Supreme Court 
held that a note founded on the loan of a sum in Confederate 
currency (during our late Civil War) was invalid, and not aided 
by the borrower's giving in his last will a direction for the pay- 
ment of it. Afterwards, and after the case of Thorington v. 
Smith® had been decided, the Supreme Court of Texas, then 
composed of other judges, repeatedly ruled in other cases that 
notes given on such consideration were valid. And then the 
case first mentioned came, on a second appeal, before that court; 
1 In the sense considered in section I, v. Foote, 9 id. 527. Both of them noticed 

q in 2 Va. Law Jour. 641, 642. 
2 Conner v. Weber, 12 Hun, 580, 584, 4 Dittmar v. Myers, 39 Tex. 295. 
3 Mechanics’ & Traders’ Bank vy. Dakin, 5 8 Wall. 1. 


8 Hun, 431 ; Supervisors of Delaware County 
VOL, 1.—N. 8. 40 
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on which occasion its judgment was pronounced, with the rea- 
sons thereof, as follows : — 


** All the questions upon which it is necessary for us to pass in this case 
have been heretofore considered and determined in accordance with the 
decision of the Supreme Court of the United States in similar cases. . . . 
In the cases to which we have reference, the court directly overruled the 
entire line of previous decisions on suits upon executory contracts, which, 
in any way, involved in their consideration what is commercially 
known as Confederate money. The instructions given the jury in this 
case [on the last trial of it in the court below] were unquestionably in 
strict accord with the view formerly entertained by this court in regard to 
such contracts, and also with what was expressly declared to be the law of 
this case when it was before the court on a former appeal. It may, there- 
fore, be insisted with much force, and no doubt with great weight of au- 
thority, that whatever may be thought as to the correctness of the general 
views formerly entertained by the court, or the influence and control which 
they should have in other cases now coming before us for determination, 
the rulings in this particular case on the former appeal must be regarded 
as res judicata, and equally conclusive and binding upon this court as upon 
the court below when before it. This proposition seems, it must be ad- 
mitted, to be sanctioned by the very highest authority. (14S. & M. 100; 
21 Cal. 548; 28 id. 591; 23 id. 381; 3 How. (U.S.) 424; 12 Pet. 488; 
4 Gilman, 546; 4 Stew. & P. 739.) But the law, as ruled in the cases 
[cited] is, unquestionably, contrary to the practice of this court, and has 
never received its sanction or approval (40 Tex. 225; 25 id. 204) ; and, 
at present, at least, we see no reason for its adoption. To do so, we would 
have to disregard our own repeated decisions upon contracts of the charac- 
ter [of that] upon which this action is brought,’ to give effect to one by our 
predecessors, which has been, by these decisions, directly overruled. If 
the practice of this court had been otherwise than it has, and such as it 
seems to be elsewhere, we should, of course, have no hesitancy in doing 
this; but as it is, we should have to make a radical change in this respect, 
merely to affirm what we ourselves have repeatedly held to be an erroneous 
judgment. This, we are of opinion, we should not do.” 


The judgment was reversed.” 


** Elsewhere,” generally, as we have seen, the doctrine appears 
abundantly settled, that the decision of an appellate court, even 


1 Not more than if the practice “ else- 2 Meyers y. Dittmar,47 Tex.373. Com- 
where” had been already the practice pare Kendall vy. Mather, 48 id. 585; Burke 
established in Texas, in which case the v. Mutthews, 37 id. 73, 
court would, “ of course, have no hesitation 
in doing this.” 
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when manifestly wrong, conclusively gives the law for the par- 
ticular case, in all its subsequent stages, unless in an ulterior 
court with jurisdiction to correct an error therein of the court 
which before acted as a court of appeal in it, and that thence- 
forth such ulterior court’s decision must in like manner give the 
rule. And in New York, particularly, this doctrine, until of very 
late time, seemed settled in full strength.! But it would appear, 
from numerous dicta reported (some of which have been herein- 
before extracted), that in that State there is, or has recently 
been, in the professional mind great proclivity towards consider- 
ing the decision of an appellate court as not, even in the same 
case, peremptorily binding upon the court below,? but entitled 
only to great deference, or weight, or “ force,” proportionate in 
some measure to the character of the discussion or examination 
which preceded its rendition, perhaps heightened, more or less, 
from the circumstance of its having been made in the very case. 
‘“« Per contra,” perhaps nowhere is there extant a more accurate 
and perspicuous statement of a subordinate court’s proper func- 
tion in such cases than is given by Chancellor Bland, of Mary- 
* Jand, in a judicial opinion of his own, which he reports. The case 
had been several times in the Court of Appeals, and, on its com- 
ing again before the court in which he then presided, he said : 3— 


“The solicitors have allowed themselves to take a retrospective and 
large view of this case, and have thence argued that the decree of the Court 
of Appeals cannot be taken in its literal sense, because it would, if so 
taken, produce the greatest injury to one, do complete justice to neither of 
the parties, and in no way cover the whole case upon which the court was 
called upon to adjudicate. . . . But this court cannot permit itself to in- 
dulge in any such wide range of review, or great latitude of construction. . . . 
The law of this case has been pronounced by the tribunal in the last resort ; 
and it has been returned to this court with special directions as to the mode 
in which that law is to be carried into effect. It is, therefore, now wholly 
unimportant, as regards the matter under consideration, what was the 
nature of the case on which the decree of the Court of Appeals was 
founded ; or what were the reasons which induced that court to give the 
directions it has [given] ; since it is not the reason, or applicability of the 


1 See references in note 5, p. 618, supra. See also Chickering v. Failes, 29 Til. 294, 

2 As insisted (ably, but unsuccessfully) 302, 303; Winchester v. Grosvenor, 48 id. 
by Davis, P. J., in Mechanics’ § Traders’ 515; Boggs v. Willard, 78 id. 315; Ex 
Bank vy. Dakin, 8 Hun, 434. parte Story, 12 Pet. 339, 343. 

8 Crapster v. Griffith, 2 Bland. 1, 28, 24. 
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law, so laid down, which is in any manner the subject of consideration at 
this time, but simply in what mode the directions given for executing an 
unalterable judgment can be most correctly and effectually complied with. 
Litigation must end somewhere. It is certain that this court cannot, in 
any one particular, however unimportant, revise, correct, or alter, any order 
or decree of the Court of Appeals. . .'. I therefote deem it proper to pass 
by, without further notice, all those portions of the argument, respecting the 
incomplete nature and unjust operation of the decree of the Court of Ap- 
peals, which have been so strongly urged, and to proceed to the execution 
of it, according to its clear and unequivocal meaning.” 


If the meaning be not clear, and not made clear by an amended 
mandate,! there may be recourse for ascertaining it to the reasons 
the court itself has given for its decision,? or, in failure thereof, 
to whatever other arguments appear conducive towards evincing 
what the court did decide, not merely what it should have in- 
tended to decide.® 

In the Federal courts, and in those of the different individual 
States, generally, when there occurs in an appellate tribunal an 
equal division among the sitting members, an affirmance takes 
place, sometimes called an affirmance from necessity, there 
being no concurrence of a major part of the court towards mak- 
ing the decision. Yet such affirmance gives the law of the case, 
not less enduringly nor less conclusively than if the decision had 
been unanimously made.® And as the rule stare decisis, in this 
application of it (to what has been decided on an appeal, and as 
inculeating observance of it) operates in all cases, to the full 
extent of its literal signification, wherever a sound conservative 
jurisprudence prevails, therefore it seems probable that origi- 


1 Sibbald v. United States, 12 Pet. 341] necessary; and if five do not concur, 


488. See People v. Mayor of New York, 25 
Wend. 252, 

2 West v. Brashear,14 Pet. 51; Watson 
v. Avery, 3 Bush, 635; Soule v. Dawes, 14 
Cal. 247; Soule v. Ritter, 20 id. 522; Ar- 
genti v. San Francisco, 30 id. 458, 

8 Story y. Livingston, 13 Pet. 359; Mit- 
chel v. United States, 15 id. 52; Railroad 
Co. v. Soutter, 2 Wall. 510, 519, 520; 
Mann v. New York Central R. R. Co., 12 
Abb. Pr. x. s. 380; Bank of the Valley v. 
Stribling, 7 Leigh, 26, in the report at large. 

* In the Court of Appeals of New York, 
“to pronounce judgment the concurrence 
of at least five judges is [Chambers v. Clear- 
water, 1 Keyes, 315; 8. c. 1 Abb. Decis. 


the case must be reheard; but there can 
be no more than two rehearings. If on the 
second rehearing five judges do not con- 
cur, the judgment must stand affirmed.” 
1 Tiff. & Sm. Prac.6. See Moss v. Averell, 
6 Selden, 449, 463. 

6 Washington Bridge Co. v. Stewart, 3 
How. 413, 426; Brown vy. Aspden, 14 id. 
25, 28; Durant v. Essex Co.,7 Wall. 107, 
113; Durant v. Esser Co.,8 Allen, 103; 
Farmers’ Bank of Virginia y. Merchants’ 
Bank of Baltimore, cited | Md. 382; Philips 
v. Williams, 5 Gratt. 259; Chahoon v. The 
Commonwealth, 21 id. 822, 825; People v. 
Ingham Circuit Judge, 37 Mich. 377. 
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nally this was the sole application of it. But another application 
has long ago become far more frequent, in which the rule has ab- 
solutely no force or operation at all in respect of an affirmance 
from necessity ; that is to say, such a decision settles, or tends 
towards settling, as an authority, nothing.’ 


Il. 


What has been decided, whether on an appeal or not, in another 
cause, concerning the same matter, between the same parties or 
their privies, while it stands, is conclusive, — pro veritate accipitur,? 
— provided the decision be final both in its nature and in its 
form.’ This has long had its appropriate distinctive designation, 
res judicata. 

Between it, on the one hand, and, on the other hand, whatever 
has been decided on an appeal in the same cause, afterwards 
further agitated, the resemblance approaches identity so nearly, 
that, in American law-books, the latter is often termed res adju- 
dicata, with no variation from the former, save an addition of one 
short syllable, notwithstanding there be required in the cause 


some further proceeding, and though, where such proceeding is 
required, the decision is necessarily neither final “ in its nature,” 
as settling between the same parties or their privies forever, while 
it stands, the right of the matter in controversy, nor final * in its 
forms,” as putting an end to the then present litigation respecting 


it.6 And in all cases within either of these two classes, the rule 
stare decisis, interpreted literally, govern inflexibly, wherever a 
sound conservative jurisprudence prevails. 

But, in what has long been the most accustomed use of that 


1 Etting v. Bank of United States, 12 
Wheat. 59,78; Bridge v. Johnson, 5 Wend. 
342,375; Morse v. Goold, 1 Kernan, 281, 
285; Auditor v. Chevallie, 5 Call, 107, 110; 
Martin v. Beverley, id. 444, 447, and post, 
section IL 

2 “ Commentators upon it have said, the 
res judicata renders white that which is 
black, and straight that which is crooked.” 
Campbell, J., Jeter v. Hewitt, 22 How. 364. 

8 7 Rob. Prac. 9-11. 

4 As where an appellate court has 
awarded a new trial (Tracy v. Holcombe, 
24 How. 426), or directed a venire facias 
de novo (Houston y. Moore, 3 Wheat. 433). 


For some (out of many) other examples 
of judgments or decrees in State courts 
of last resort, yet not final in such 
sense as to be cognizable in the Su- 
preme Court of the United States, see, in 
actions at law, McComb v. Commissioners of 
Knox County, 91 U. 8.1; Zeller v. Switzer, 
id. 487; Kimball v. Evans, 93 id. 320; and 
in suits in equity, Gibbons v. Ogden, 6 
Wheat. 448; Moore vy. Robbins, 18 Wall. 
588; Davis v. Crouch, 94 U. S. 514. 

5 See Weston v. City Council of Charles- 
ton, 2 Pet. 449, 464, 465; Belt v. Davis, 1 
Cal. 134. 
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phrase, it denotes adherence, with more or less of laxity, to what 
has been decided, albeit not in the same cause, nor concerning 
the same matter, nor between the same parties or their privies, 
nor on an appeal in any cause, nor final in any sense, —in short, 
where a previous decision, if quoted, can only serve as a pre- 
cedent or authority. So quoted, an affirmance upon an equal 
division of voices, as was before remarked,! and, as may be now 
stated, can have no weight or effect whatever. 

A distinguished jurist? did endeavor to maintain that ‘an 
affirmance from necessity,” which had occurred in a case then 
unreported? in the Supreme Court of Pennsylvania, was, as an 
authority (merely), binding; but the same court, on the precise 
point for which that case was quoted, decided contrariwise.t To 
sustain his view, Mr. Wallace cited’a case*® in which, adverting 


1 As to the former (to wit, affirmances 
from necessity), see references in note to 
section I., ante, and the paragraph here next 
following. And as to the latter (to wit, 
other cases of an equal division of voices), 
see Rex v. Bath, 14 East, 609, 621 ; also Sir 
S. Proctor’s Case, 12 Rep. 118 ; 8. c. 4 Inst. 
64; Thornby v. Fleetwood, 1 Stra. 318- 
384; Milner v. Milnes, 3 T. R. 627, 631; 
The Queen v. Irving, 12 Q. B. 429, 438; 
Garland v. Carlisle, 4 Moore & S. 24, 114; 
s.c. 3 Tyrwh. 705; Dansey v. Richardson, 
3 Ell. & BI. 722; Jordan v. Adams, 9 C. B. 
N. 8. 483; Ram on Sci. Leg. Judg. 18. 

2 Horace Binney Wallace, Esq., whose 
early death was a loss (deplorable) to his 
profession and his country. 

8 “Unreported” in any regular series 
of Reports. But there was printed, in con- 
venient form for circulation by mail, a 
paper headed “Important Decision of the 
Supreme Court.” Under which heading 
followed, “ Extract of a letter [from Chief 
Justice of Pennsylvania, J. B. Gibson] to 
Neville B. Craig, Esq.;” which extract, 
dated “Carlisle, August 19, 1846,” is as 
follows: “There has been a great deal of 
interest excited in Philadelphia on the sub- 
ject of the power of the city to subscribe 
for stock to the Central Railroad. Mr. 
Binney’s opinion is adverse to the exercise 
of the power. The identical question was 
presented to our Supreme Court at its 
May Term, 1839, and decided against the 
right of a corporation to subscribe to such 
an object. As the question is an interesting 


one, I send you a report of the case, which 
I have made up, and which I suggest that 
you have published in one of the Pittsburgh 
papers.” The report so sent accords with 
one (somewhat fuller) which was after- 
wards published in Brightly’s Reports, 
332, M’Dermond v. Kennedy. The words 
within brackets (above) are interlmed with 
a pen bya reliable hand; and “the late 
Chief Justice Gibson” having “ spoken of 
that case as furnishing an authority in point, 
—a statement which the editors of the 
Pennsylvania Law Journal, for December, 
1846, considered was not warranted” (2 
Wall. Jr. 49, n.; 7 Wall. 753),— Mr. Bin- 
ney’s nephew, Mr. H. B. Wallace, wrote 
his remarks in question,—a clever par- 
tisan performance, which has been praised 
(1 Va. Law Jour. 643, note 8), but has 
failed of convincing generally. See note 
1, p. 632, infra. 

4 Sharpless v. Philadelphia, 21 Penn, St. 
147. In that report it is mentioned that 
Lewis, J., and Lowrie, J., dissented; but 
Harris does not report either of their 
“opinions.” These are given in 2 Am. 
Law Reg. 27-43, 85-112, and, id, 1-20, “re- 
marks on the opinion of Black, C. J.,” in 
same case, are published. The case of 
M’Dermond v. Kennedy, id: 97, 101, is 
mentioned by Lewis, J.; which is also 
stated and remarked upon by Mr. Wallace 
in 2 Wall. Jr. 49-51, note B ( perperam A), 
to Krebs v. Carlisle Bank ; and in 7 Wall. 
753-755 (Appendix). 

5 Catherwood y. Caslon, 13 M. & W. 
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to the case of The Queen v. Millis, decided upon an equal divi- 
sion of the law lords? in Domo Procerum, Parke, B., in the 
Court of Exchequer, said: ‘ By the authority of that case we are 
bound.” But, when this case in the Court of Exchequer was 
afterwards cited in the Court of Criminal Appeal,? a not less 
able, though perhaps as yet a less celebrated judge (Willes, 
J.), said: It “turned upon the case of Regina v. Millis, which 
I shall never consider as a binding authority.” And, in the 
Supreme Court of the United States, after Grier, J. had called 
attention of counsel to Mr. Wallace’s note, “which he said 
was ‘clear and satisfactory,” Field, J., delivering the whole 
court’s opinion, used these words: * The statement which al ways 
accompanies a judgment in such cases, that it is rendered by a 
divided court,’ . . . serves to explain the absence of any opinion in 
the cause,® and prevents the decision from becoming an authority 


264; s.c. 2 Law Rec. (Lond.) 136, 161, 
accompanied with observations on the no- 
tion that the case of Regina v. Millis was to 
be regarded as a binding authority for other 
cases. In it the question, upon a special 
verdict, was, whether a first marriage of 
Millis was so far valid as that the legal 
offence of bigamy (for which he was in- 
dicted) could be committed by his having 
taken a second wife in the lifetime of his 
first. And the four judges of the Court of 
Queen’s Bench in Ireland, being equally 
decided in opinion thereon, therefore, in 
order that some judgment might be pro- 
nounced, one of the two judges, whose 
opinions, being in favor of the validity of 
the first marriage, would have led to judg- 
ment of condemnation, withdrew, where- 
upon judgment of acquittal was rendered by 
the majority of the remaining three judges. 
Had the judge that withdrew been one of 
the two that thought the first marriage 
invalid, the result in the court below would 
have been the reverse of what it was, and 
it would have been affirmed on the same 
division of the law lords! “If the affirm- 
ance in Millis’s Case is to have the binding 
effect” which in the case of Cutherwood v. 
Caslon is “ascribed to it, the same rule 
must be applied to every other equal divi- 
sion of the House in its judicial capacity ; 
and eventually the casting vote of a single 
Irish judge (possibly the least learned of a 
very learned [ironice] body), may give law 
to the empire, even though it should be con- 


trary to the clear and unanimous opinion 
of the whole English bench and bar.” 2 
Law Ree. (Lond.) 166, 167. 

110 Cl. & Fin. 534; 7 Jurist, 911, 
983; 8 id. 717. As to which see 1 Bishop 
Mar. & Div. §§ 275-292, 4th ed. 

2 Lords Lyndhurst (C.), Cottenham, 
and Abinger for affirmance; Brougham, 
Denman, and Campbell for reversal. 

3 Regina vy. Manwaring, 37 Eng. L. & 
E. Rep. 609, reported by the name of Regina 
v. Mainwaring, 2 Jurist, x. 8. 1236, and 
35 Law Jour. M. C. 10. 

4 37 Eng. L. & E. Rep. 614. The dictum 
is reported in 2 Jurist, n. s. 1237, other- 
wise, thus: ‘‘ That case turned upon Regina 
v. Millis (10 Cl. & Fin. 534), which I never 
could believe to be a binding authority.” 

5 A similar form of entry likewise is 
used in such cases in the Virginia Court of 
Appeals, always now, though there is a 
precedent to the contrary (probably from 
inadvertence). Gregory v. Mark, 1 Rand. 
355, 393. 

§ Where such absence is. It has been 
frequent in Virginia, where the court is 
equally divided, to deliver opinions, — per- 
haps the more elaborate on that account, 
—and also to publish them. See Audi- 
tor v. Chevallie, 5 Call, 107; Turpin v. 
Locket, 6 id. 113; Commonwealth vy. Martin, 
5 Munf. 117; <Alerander v. Coleman, 6 
id. 328; Lyons v. Brown, Gilmer, 105; 
Gregory v. Marks, 1 Rand. 355; Yerby v. 
Lynch, 3 Gratt. 460. So, in New York, 
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for other cases of like character.”! When the Supreme Court of 
Appeals, in Virginia, consists (as it has usually, but not always 
consisted) of five judges entitled to sit therein, a decision made 
by two, whether in an equal division of four sitting, or in a bare 
quorum of three,® does not constitute an authority for other cases, 
And in the State of West Virginia these points are thus regu- 
lated by constitutional provision: “No decision rendered by 
the Supreme Court of Appeals” — which there, when full, con- 
sists of four judges —* shall be considered as binding authority 
upon any of the inferior courts of this State, exeept in the par- 
ticular case decided,® unless such decision is concurred in by at 
least three judges of said court.” 

What, then, is inculeated by the rule (as it is ealled some- 
times) or (as it is called at other times) the maxim, stare decisis, 
in respect of a decision made in another (not the same) cause, 
and having the requisites to fit it for quotation at all, as an 
authority? Where the decision quoted is clearly correct, it 
ought to be followed for its correctness, not merely because it 
has been made; and the maxim or rule may then lie dormant. 
Occasion for invoking it can exist only where the correctness of 
the quoted decision is not clear. On the other hand, such invo- 


cation is in vain, or (at least) should be wholly so, where the 
decision quoted is a single one and clearly not correct. So pre- 
vailing is this sentiment, that (as we have seen), under the pres- 
sure of it, eminent judges have uttered dicta countenancing the 
notion that, for such fault, an adjudication of an appellate court 
may be set at nought in a subsequent stage of the same cause,® 


Stief v. Hart,\ Comst. 20; Danks v. Quack- 
enlush, id. 129 ; Shindler y. Houston, id. 261 ; 
Whitney v. Allaire, id.305. And, doubtless, 
elsewhere. At first this was unusual in 
Virginia, See Anderson v. Bernard, 1 
Wash. ( Va.) 186; Coleman v. Dick, id. 233 ; 
Richards v. Hoome, 2 id. 86; Jordan v. 
Neilson, id. 164. 

1 Durant v. Essex Co.,7 Wall. 107. 
“But the judgment,” he continued, “is as 
conclusive and binding in every respect 
upon the parties as if rendered upon the 
concurrence of all the judges upon every 
question involved in the case.” The fallacy 
of Mr. H. B. Wallace’s reasoning in the 
“‘note” recommended as clear and satis- 
factory by Grier, J., before he heard this 
opinion, arises from an ignoring of the dis- 
tinction it so plainly points out. 


2 Auditor v. Chevallie, 5 Call, 107, 110; 
Martin v. Beverley, id. 444, 447 ; Pollard v. 
Baylor, 4 Hen. & M. 223, 235; Lyons v. 
Brown, Gilmer, 105, 117. 

8 Pollard vy. Baylor, 6 Munf. 433, 436; 
Taylor v. Bruce, Gilmer, 42, 73 ; McPherrin 
vy. King, 1 Rand. 172, 178; Stout v. Jackson, 
2 id. 132, 171; Whitworth v. Adams, 5 id. 
333, 409; Threlkeld v. Fitzhugh, 2 Leigh, 
451,455; Boyd v. Cook, 3 id. 32, 50; Jack- 
son v. Henderson, id. 196, 214; Rogers v. 
Marshall, 4 id. 425, 433, 434; James River 
§ Kanawha Co. vy. Turner, 9 id. 318, 321. 

4 Const. 1872, art. 8, § 4. 

5 See references in note 5, p. 648, and 
note 1, ante. 

6 See references in notes to section L, 
ante, 
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the contrary whereof is not only well settled in general, but, 
moreover is an absolutely necessary doctrine for every well- 
ordered community, whatever the witena-gemote of Alabama may 
think (or have thought) concerning it.’ Very numerous, almost 
innumerable, are the reported cases in which it has been held? 
that “ one decision may not be a binding authority.” Instances 
have occurred wherein a decided case has been overruled, 
although ‘no case can be entitled to more respect,”’* or it 
was an authority which the court looked to “with great re- 
spect,” ® or it was a “*most solemn and deliberate opinion after 
great consideration,” ® or a “ deliberate judgment,” * or a modern 
case. Indeed, very great judges have, on further reflection, 
overruled decisions which themselves have made,—the greater 
they, the more likely this, — of which, for brevity’s sake, let one 
instance out of many suffice. In a case of Leeds and Liverpool 


Canal Company v. Hustler,” a decision of the same court, made 
within less than five years before," was overruled unanimously 
by Bayley, J., Holroyd, J., and Best, J., the two former of whom 
had concurred in the previous decision. 


Bayley, J. said: “If 


1 See Moulton v. Reid, 54 Ala. 320, 329, 
cited in note to section I., ante. 

2 See any good collection of “Cases 
Overruled.” 

3 Ram on Legal Judgment, c. 14, § 3, 
p- 215. “In an after case, the soundness of 
the earlier decisions may be inquired into; 
and if, on examination, it is, in the mind 
of the court, thought to be unfit to stand, 
that decision it is allowed to reject as a 
binding authority.” Id., where (et seq.) 
see numerous authorities collected. 

4 Aldrich v. Cooper, 8 Ves. 382, 390. 

5 Wallwyn v. Lee, 9 Ves. 24, 34. 

® Young, Ex parte, 2 Ves. & B. 242, 244. 

1 Young, Ex parte, 2 Rose, 78, n. See 
Story, Partn. § 444, n. 

8 See Emanuel v. Constable, 3 Russ. 436; 
Foster vy. Banbury, 3 Sim. 40; Smith v. 
Compton, 3 B. & Ad. 189, 200; Woods v. 
De Mattos, 3 H. & C. 987; 8. c. L. R. 
1 Exch. 91; Regina v. Sherford, L. R. 2 
Q. B. 503; Callaghan v. Dolwin, L. R. 4 
C. P. 288; Drummond vy. Drummond, L. R. 
2 Ch. App. 32; Re Phene’s Trusts, 5 id. 139 ; 
Re Edwards, 9 id. 97 ; Re Wilkinson, 10 id. 
73; Prudential Assurance Co. vy. Knott, id. 
142; Morrice vy. Aylmer, id. 148; Ebbs v. 


Boulnois, id. 479 ; Peek v. Gurney, L. R. 6 
H. L. 377; East London Railway Co. v. 
Whitechurch, 7 id. 81 ; Bain y. Fothergill, id. 
158; Nickalls v. Merry, id. 530; Ingram v. 
Soutten, id. 408 ; Regina y. Parker, id. 225; 
River Wear Commissioners y. Adamson, L. 
R. 2 Q. B. D. 546; Hopkins v. Great 
Northern Railway Co., 2 id. 224; Cohen v. 
The South Eastern Railway Co., L. R. 2 
Exch. D. 253; Diggle v. Higgs, id. 422; Ex 
parte Sheil, L. R. 4 Ch. D. 789. 

®“QLord Mansfield has, at least on 
twenty occasions, changed an opinion 
positively given. Lord Hardwicke has in 
some instances. So have many other illus- 
trious characters. The greatest abilities 
are, indeed, generally accompanied with 
the greatest candor, and a desire, unin- 
fluenced by any former conviction or 
prepossession, to do right, under any cir- 
cumstances whatever.” Iredell, J., United 
States vy. Mundel, 6 Call, 269. See also 
Hilb y. Peyton, 22 Gratt. 550, 560, 571, 
572. 

01 B.& C. 424; 2D. & R. 556. 

1 Hollinshead v. Leeds § Liverpool Canal 
Co., 2 B. & Ald. 66. 
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in any decision of the court, in which I have concurred, I have 
taken a wrong view of the particular subject, I feel no regret in 
admitting my error, and I hope my mind receives no prejudice 
from having stated on a former occasion what my opinion then 
was. In every case submitted to my consideration, my opinion is 
formed upon the best attention I can give to the arguments [ 
have heard; but if, upon a subsequent argument, I am satisfied 
that my previous judgment was wrong, I think it my duty to 
confess my error, and in doing so I trust I do myself no dis- 
credit. After the argument which has now taken place, I am 
inclined to think that the former decision in Hollinshead y. The 
Leeds and Liverpool Canal Company was wrong ; and we should 
have desired to have this case argued a second time, in order 
that we might have the benefit of my Lord Chief Justice’s judg- 
ment,’ —who, then absent, had concurred in the previous de- 
cision, — “but as the case comes before us on special verdict, 
and as the probability is that the parties would be desirous 
(whatever the opinion of this court might be) of taking the opin- 
ion of a court of error, we think it more advantageous to pro- 
nounce our judgment upon the present argument,” '— which 
he proceeded to give, with his reasons. Holroyd, J., said: 
“The discussion which this case has received to-day has per- 
fectly satisfied my mind that the former decision of the court was 
erroneous,’ 2— for reasons which he then stated,—and * Best, 
J., concurred.” 

Where the mind of a court, called upon to decide, is in an 
equipoise of doubt concerning the correctness of a former deci- 
sion, alleged to be similar, it naturally will presume, while its 
doubt lasts, that such former decision is correct. Where cases 
are adjudged, in an open court of justice and on solemn argument, 
Sir Edward Coke professed his own earnest belief that ** Almighty 
God openeth and enlargeth the understanding of the desirous 
of justice and right,” who participate in making such adjudica- 
tion ;* and while this was received as an article of faith in the 
legal profession, no wonder the respect for precedents was as 
great as is inculcated by Blackstone,® or even as many judges in 

12D. & R. 562, 563. (p. xxxviii, Lond. 1826): “ Deus opt. mar, 

22D. & R. 564. sitientis jus et justitiam (ut eredere cogor) 
32D. & R. 565. intelligentiam aperit simul et extendit.”’ 


# According to the translation (by what 5 1 Bl. Comm. 67-71. Compare 1 
hand I know not) of the Preface to 9 Rep. Steph. Comm. 46-49; Tuck. Comm. b. 1, 
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the time of the Year-Books insisted it should be... But where 
belief has ceased in the Divine interposition for enlightenment of 
judges who thirst for justice and right,’ there, notwithstanding 
the natural presumption in favor of even a single previous deci- 
sion, bias towards it should be the least possible when there is no 
make-weight in its scale from collateral considerations. As was 
said in the New York Court of Appeals, by Johnson, then be- 
come the chief judge thereof,’ respecting the partjcular case at that 
time before the court:* “ A decision of the character of that in 
question stands upon the general doctrine of stare decisis, un- 
strengthened by any peculiar considerations founded on the 
nature of the decision or the unjust consequences which might 
follow from its alteration. That maxim, although entitled to 
great weight, does not furnish an absolute rule which can never 
be departed from. That it does not, the number of overruled 
decisions, which have accumulated in the administration of the 
common law, abundantly proves. To depart from a decision is 
undoubtedly an act by which a court incurs a high degree of re- 
sponsibility ; and it should certainly be satisfied that its course is 


such that the future judgment of the enlightened profession of 


the law will approve its determination. But when it is satisfied 
that an erroneous determination has been made, and that, too, 
without a full consideration of the merits of the question de- 
cided ; when it sees that to correct it will render void no one’s 
honest acts, nor disappoint any just expectation ; when, in short, 
it is fully persuaded that there is no one reason why such a 


pp. [21, 22] 20-22; 1 Broom & Hadl. 
Comm. [58-61] 43, 44; Broom’s Max. 
[61, 62] 32; 1 Kent, 475-478; Brackend, 
Law Miscell. 54-67, 86-91. 

1 Under this head, in effect, many refer- 
ences are collected in Jenk. Cent. viii, ed. 
Lond. 1734; but they seem to relate, for 
the most part, to precedents in a multitude, 
not singly. Nor can these references be 
relied on implicitly. Thus, it is there said : 
“21 E. 3,44. The Mayor of Exeter’s case 
in debt against Tayler. A judgment 
affirmed in a writ of error est stabile et per- 
petuum.” Whereas there is nothing of the 
sort in the Year-Book of Edward the 
Third ; but, in Y. B. 21 Edw. 1V. 38)-44a, 
John at Will, Maior d’Exeter, adversus 
John Tailor, on error, there occur, at the 
end of the case, these words: “Le judg- 


ment en le brief d’error est vi le judgment 
serra affirm: quod judicium redditum rema- 
nerit stabile in perpetuum.”” Which merely | 
gives the form of a judgment of aftirm- 
ance (see Tidd’s Prac. Forms, 8th ed. 564, 
565, 574-577 ; Chitt. Prac. Forms, 6th ed. 
124, 135, 139, 140, 145; Lill. Entr. 243; 
Wallcot v. Dillon, Rast. Entr. 296a, 3444, 
345 a, 345, ed. Lond. 1670), and intimates 
nothing about the value of such affirmed 
judgment as a precedent or an authority. 

2 Sitiunt jus et justitiam. See note 4, p. 
634, supra. 

3 Since the case of Oukley v. Aspinwall, 
cited in note to section L., ante. 

4 Leavitt v. Blatchford, 17 N. Y. 521. 

5 Pratt v. Brown, 3 Wis. 603; Kneeland 
v. Milwaukee, 15 id. 454,691; Callender vy. 
Keystone Ins. Co., 23 Penn. St. 471. 
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decision should again be made, except that it was once made 
before, then I think a court would be sacrificing substance to 
shadow if it refused to correct its error. Nor,” continued he, 
“do I believe that by so doing a court would disturb the public 
confidence in the stability of its judgments. Courts are not 
inclined, any more than men out of courts, to admit that they 
have erred; and where the administration of justice is public, and 
must proceed upgn reasons assigned for every judgment, there is 
little danger from the exercise, under the responsibilities which 
necessarily attend its exercise, of the power which a court pos- 
sesses, to retrace its steps when it is satisfied that an error has 
been committed.” ! 

“It is going quite too far,” said Mr. Justice Bronson, in an- 
other case,? “to say that a single decision of any court is abso- 
lutely conclusive as a precedent. It is an elementary principle 
that an erroneous decision is not bad law — it is no law at all. 
It may be final upon the parties then before the court,* but it does 
not conclude other parties having rights depending on the same 
question.” ® Of such “ other parties ” it is an undoubted right to 
be heard before any thing be decided against them ; but of what 
benefit can that right be where a decision previously (perhaps 
just before) made, in a case not otherwise concerning them, is, 
per se, to close (in effect) their mouths as to the law. ‘A party 
is estopped, by a judgment against him, from disputing its cor- 
rectness, so far as the point directly involved in the case was 
concerned, whether the reasons upon which it was based were 
sound or not, and even if no reasons Were given therefor. 
And if the parties themselves are estopped, so also should 
be all those who, since the decision, claim to have acquired 
interests in the subject-matter of the judgment, from or under 
the parties, as personal representatives, heirs at law, donees, 
or purchasers, and who are therefore considered in the law as 
privies. But if strangers, who have no interest in that sub- 
ject-matter, are to be in like manner concluded, because their 
controversies are supposed to involve the same question of law, 
we shall be met by the query, whether we are not concluding 

117 N. Y. 543, 544, and in the first three paragraphs of this 


2 Butler v. Van Wyck, 1 Hill, 438. See section II. See also Cool. Const. Lim. 
pp- 462, 463, et plura, pp. 461-464. * 47, 48. 


8 1 Bl. Comm. 70. 5 17'N. Y. 533, 534, quoted by Harris, 
* As has been shown in section L., ante, J., in Leavitt y. Blatchford. 
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parties by decisions which others have obtained in fictitious con- 
troversies and by collusion, or suffered to pass without sufficient 
consideration and discussion, and which might have been given 
otherwise had other parties had an opportunity of being heard.”! 
Therefore, “if one judgment were absolutely to conclude the 
parties to any similar controversy, we ought at least to be able 
to look into the judicial mind, in order that we might ascertain of 
a surety that all those facts which should influence the questions 
of law were substantially the same in each, and we ought also to 
be able to see that the first litigation was conducted in entire good 
faith, and that every consideration was presented to the court 
which could properly have weight in the construction and appli- 
cation of the law;” nor all this only, but moreover that, besides 


being presented to, they were understood aright and estimated 
properly by, the judicial mind on that occasion. ‘All these 
things, however, are manifestly impossible,” ? especially the last- 
mentioned of them, since it is most certain that Heaven hath not 
vouchsafed infallibility to mortal man (unless to the Pope, in 
matters merely spiritual). And, consequently, most wisely ‘ sepe 
constitutum est res inter alios judicatas aliis non prajudicare.”’ 3 


In a case which has already been mentioned, Harris, J., said: 
“T appreciate the value of the maxim stare decisis. There are 
cases in which its authoritative application should shut out all 
discussion. The doctrine on this subject is nowhere better stated 
than by Judge Selden, in his dissenting opinion in Curtis v. Leav- 
itt, where he says: ‘ It is indispensable to the due administration 
of justice, especially by a court of last resort, that a point once 
deliberately examined and decided be considered as settled and 
closed to further argument.’ To this I agree. When a question 
has been well considered and deliberately determined, whatever 
might have been the views of the court if permitted to treat it 
as res nova, the question should not again be disturbed or un- 
settled. On the other hand, I hold it to be the duty of this 
court, as well as every other, freely to examine its own decisions, 
and, when satisfied that it has fallen into a mistake, to correct 
the error by overruling its own decision. An acknowledged” 
(why not as well a demonstrated ?) ** error must be more vener- 

1 Cool. Const. Lim. 48. 4 Leavitt v. Blatchford, 17 N. Y. 521; 

2 Cool. Const. Lim. 49. see p. 533. 

8 Macer (according to Bach’s edition, 5 15 N.Y. 9; see p. 247. 


Lips. 1826; according to some others, 
Marcellus), Dig. 1. 42, § 1, fr. 63. 
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able and more inveterate than it can be made by any series of 
mere concessions or extra-judicial resolutions, or even by any 
single decision, before it can claim impunity [immunity ?] upon 
the principle of stare decisis.” In an earlier case in the same 
court, the same judge, speaking of a previous decision in the 
court for the correction of errors,’ said: “I have no reason to 
doubt the soundness of this decision, but, whatever may be its 
merits, I agree with the court below, that it must be regarded as 
the law of this case. If there be any thing valuable in the maxim, 
stare decisis, this is pre-eminently a case for its authoritative ap- 
plication. This court is the substitute and successor of the Court 
of Errors. It may, and undoubtedly ought, when satisfied 
that either itself, or its predecessor, has fallen into a mistake, to 
overrule its own error. I go farther, and hold it to be the duty 
of every judge and every court to examine its own decisions, and 
the decisions of other courts, without fear, and to revise them 
without reluctance. But when a question has been well con- 
sidered and deliberately determined, whatever might have been 
the views of the court before which the question is again 
brought, had it been res nova, it is not at liberty to disturb or un- 
settle such decision, unless impelled by the most cogent reasons. 
‘I cannot legislate,’ said Lord Kenyon,‘ * but by my industry I 
can discover what our predecessors have done, and I will tread 
in their footsteps.’ In the case before us, I have no doubt of the 
soundness of the construction which has been given to this par- 
ticular devise, but I choose to put the decision exclusively upon 
the ground that it is no longer a question for judicial determina- 
tion.” 

In a case ® wherein opinions already quoted from, of the judge 
last mentioned and Johnson, C. J., were delivered, another 
judge (Selden) dissenting, said : *** I am not disposed to exagger- 
ate the nature of the maxim stare decisis. Decisions are often 
made and precedents created, either from a defective argument 
at the bar, or a want of thorough examination upon the bench, 


1 See Burke v. Jones, 2 Ves. & B. 275, 2 Baker v. Lorillard, 4 Comst. 257 ; see 
in which Plumer, V.C., most ably criticised pp. 261, 262. 
and overruled numerous so-called author- 3 Miller v. Macomb, 26 Wend. 229; 8.¢. 
ities. Brown v. Griffiths, 6 Munf. 450, fol- 9 Paige, 265. 
lowing his decision in preference to Lewis’s 41 Kent, 477, 478. 
Ex’r v. Bacon’s Legatee,3 Hen. & M. 89, 5 Leavitt v. Blatchford, 17 N.Y. 521. 
See also 1 Rob. Pract. 566-571. 6 17 N. Y. 547-551. 
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or some other cause, which are plainly in conflict with principle ; 
and this maxim is frequently made use of in such cases to per- 
petuate the error. On the other hand, none will deny the im- 
portance of stability and fixedness in the rules by which the 
business affairs of the community are to be controlled. Aside 
from the positive injustice necessarily done by changing a rule, 
in reference to which arrangements have been made and rights 
acquired, nothing can be more paralyzing to all prudent and 
well-regulated enterprise than a consciousness that the laws 
by which its results are to be governed are fluctuating and un- 
certain. But there is another aspect in which an unstable 
court of last resort is productive, in this country, of evils far . 
more serious than any amount of individual injustice, however 
great. Such courts are frequently called upon to decide ques- 
tions in which, not individuals merely, but the whole people, 
take an interest, and in regard to which prejudices have become 
excited and passions inflamed. There must be an arbiter some- 
where, to decide such questions, which will command respect, or 
they will be brought to the arbitrament of force ; and nothing will 
contribute so much to secure this respect as a steady uniformity 
of decision, especially in regard to questions which affect large 
classes of men, and which lead, therefore, more or less. to the form- 
ation of parties. The overthrow of a single decision in a case of 
that character, unless upon reasons so clear and conclusive as 
scarcely to admit of controversy, is seriously to be deprecated, as 
tending to perpetuate an existing conflict of opinion.’ Let us see, 
then, how the question under consideration stands upon prece- 
dent.” {He proceeded to remark upon Gillet v. Campbell? Gil- 
let v. Moody,? Talmage v. Peel? and Gillet v. Phillips, all 
of which Harris, J., had before him passed under review, which he 
concluded thus:® “I claim to have shown already that the deci- 
sions upon the question before us are not such as to exempt it from 
reconsideration. The question was only involved in the decision 
of Gillet y. Phillips, and, in that case, it cannot be said to have 


1 Think of the decisions in Hepburn resembling the old-time “afforcing of an 
v. Griswold, and in Broderick vy. Magraw,  assise.”” Burr. Law Dict. voe. Afforce. 
8 Wall. 603-639, overruled by those in 2 Gillett v. Campbell, 1 Denio, 520. 
Knor vy. Lee, and in Parker vy. Davis, 12 8 3 Comst. 479. 
id. 457, 461 (see id. 571, 572), and that 4 3 Selden, 328. 
overruling brought about by means much 5 3 Kernan, 114. 
6 17 N.Y. 533. 
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been deliberately examined. Indeed, I think I may say, without 
impropriety or disrespect, it was not examined at all.” And, on 
the other hand, Judge Selden’s concluding observations on them 
were :! ** This,” to wit, in Talmage v. Peel, ** was the third time 
the question had been directly before the court; and it was ap- 
parently for the purpose of preventing any renewal of the dis- 
cussion that” one of the resolutions in that case * was adopted. 
The point was directly before the court and fully discussed ; and 
I see nothing whatever to detract from the case as an authority. 
The argument of Judge Gardiner upon the subject is not as 
elaborate as upon some other parts [points ? ] in the case, prob- 
ably because he considered it settled by the decision in Gillet 
v. Moody, but it is nevertheless clear and explicit. We see 
good reason, therefore, why the court, in the case of Gillet v. 
Phillips, should treat the question as res judicata. It had been 
twice adjudged by the same court upon full consideration, and 
rightfully regarded as settled.” After which he continued :] 
“In regard to the reopening of questions which have thus been 
repeatedly decided, much, in my view, depends upon the nature of 
the question. If, in a process of logical deduction from elemen- 
tary principles universally admitted, the courts have fallen into 
an error, and that error can be clearly shown, I should, as a gen- 
eral rule, be in favor of correcting it, however often it may have 
been repeated. While errors of this kind rarely affect existing 
rights of property to any great degree, or extensively involve 
the passions or prejudices of men, they serve to introduce a 
false and spurious logic into a great variety of cases with which 
the erroneous principle may be collaterally connected, or to which 
it may by analogy be extended. But questions like that under 
consideration, which enlist the feelings of many, and upon which 
the community in general is to some extent inclined to take’ 
sides, ought, in my judgment, to be regarded as finally settled by 
a single deliberate decision. If such a decision is to be overturned 
whenever the unavoidable changes in the court have brought in 
a majority of judges belonging to that class who differ with 
those who made it, the opinion of the latter will be likely to 
share no better fate, should the course of events afterwards 
restore the court to its former condition. If such questions are 
opened on one side, they will be on the other, and the conflict 


117N. Y. 549, 550. 
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will be without end. But I feel no reluctance to discussing this 
as an original question, independent of all authority,” continued 
he; and, so discussing it, he reached a conclusion different from 
that of the majority. One other judge, Strong, J., also dissented, 
but on which of the grounds discussed by Selden, J.,or whether 
on either of them, does not in any manner appear. 

A decision, though single and not clearly correct, yet, if not 
shown clearly to be wrong, is an authority for a similar decision,} 
which authority may (without further inquiry) suffice for judges 
not troubled with any greater thirst for justice and right? than 
may leave them contented to decide with so little light. ‘ A rea- 
son, constantly adverted to as a ground on which to adhere to a 
former decision, is, the importance of certainty in the law,” says 
a good writer ;* and a good judge having said, on another subject, 
“individual injustice may be done, but, upon the whole, the pub- 
lic good will be promoted, by avoiding the mischiefs of uncertainty 
and long-protracted lawsuits,” he subjoined:* “This is one of 
the chief reasons why we adhere to erroneous precedents ; ”’ though 
where the precedents are “erroneous,” or may be for aught the 
court knows, adherence to them can hardly promote “ certainty 
in the Jaw.” Steadiness in the practice of the courts it may 
promote. 

Another often-alleged reason for adhering to what has been 
before (perhaps wrongly) decided, is “the probability that many 
transactions have taken place upon the footing of the former 
decision,” 5 which probability being increased by, therefore this 
reason receives augmentation of force from, the circumstance that 
such decision “ has stood as law for a length of time ;”’® though, 
where it is manifest from a comparison of dates, or is sufficiently 
shown otherwise, that some particular occurrence could not have 
been, or in fact was not, influenced by such decision, perhaps, 
is referred to that occurrence, this ‘‘reason” should have no 
weight. 

In April, 1840, the Court of Appeals of Virginia decided a 
case ? which, in the court below, was commenced in April, 1828, 


1 Ram on Sci. Leg. Judg. c. 14, § 1, 5 Ram on Sci. Leg. Judg. 114. 
p- 112 et seq. ® Ram on Sci. Leg. Judg. 113. 
' 2 See note 4, p. 634, supra. 7 Selden v. Overseers of the Poor of Low 
8 Ram on Sci. Leg. Judg. 114. doun, 11 Leigh, 127. 
# Parker, J.,in Towner v. Lane’s Adm’r, 
9 Leigh, 262, 278. 
VOL. 1. —N. 8. 41 
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to call in question the soundness of a decision made in May, 
1804, upon an equal division of the judges, which, in a case of 
Turpin v. Locket, affirmed a decision sustaining the validity of 
certain acts of assembly dissolving the vestries and providing for 
the sale or other disposition of the glebe lands of the Protestant 
Episcopal Church. And after recapitulating, at considerable 
length, what since that decision had occurred relatively to that 
question, Stanard, J., said:? “It is under these circumstances 
of long acquiescence in the laws aforesaid, the alienation of almost 
all the glebe lands, and ingrafting thereon of interests, large, com- 
plex and multiform, the general assent to and confidence in the 
decision that warranted such alienation, and the action, during 
more than a quarter of a century, of the judiciary, legislature 
and convention,’ founded on that confidence, that the court is 
in this case called on to review and reverse the decision in the 
ease of Turpin v. Locket. In such a case the injunction stare 
decisis is of most commanding authority, and challenges obedience 
from every judge who is not supported in his dissent by an un- 
hesitating conviction that the decision from which he dissents is 
clearly erroneous. My examination of this case, so far from 
yielding such support to an opinion dissenting from the decision 
in the case of Turpin v. Locket, strongly inclines me to assent to 
it; and had I been one of the court which decided that case, my 
impression is that I should have concurred in the opinions that 
prevailed. But I do not mean to say that, had the responsibility 
devolved on me of deciding that case, the question being then 
for the first time submitted to judicial decision, I should not 
have felt it my duty to subject the impression now avowed to a 
stricter scrutiny than I have given it, nor do I mean to declare 
an undoubting conviction that under such scrutiny it would 
have ripened into a judicial opinion. It suffices for this case 
that such are my ascertained convictions in respect to the main 
question involved, as to make the rule stare decisis imperative 
on me, and, of course, to require me to affirm the decree.” 
Which accordingly was affirmed “ per curiam.” 

Subsequently the same great judge, in an opinion of conspicu- 
ous ability, wherein he luminously dissipated thick clouds of 

1 6 Call, 113. the “convention” (of 1829-30) was held 

211 Leigh, 135, 136. not till after the month of April, 1828, 


8 It seems to have been overlooked, in when this suit was commenced. 
this enumeration of “circumstances,” that 
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error that had gathered about what is commonly called the case 
of Eppes v. Randolph ! — itself an error? — said :* “* No one more 
readily acknowledges the duty of obedience to the injunction 
stare decisis, or more promptly acts upon that duty, than I do. 
However erroneous I deem the decision, if it has been followed 
by a series of adjudications, or for a length of time, in frequent 
instances, been accepted and practically applied, as fixing a sound 
exposition of the law, especially when operating as a rule of 
property, I deem the duty to abide by it imperative, until 
changed by the legislature.* But,” he continued, “the de- 
cision aforesaid [in the so-called case of Eppes v. Randolph}, 
during the whole course of my professional and judicial experi- 
ence, has been the subject of criticism, both at the bar and the 
bench. Frequently referred to in argument of the bar and the 
bench, it is a little remarkable that, except the case of Tinsley v. 
Anderson,® which occurred shortly after, and from the decision in 
which it may be inferred it had [therein] a partial operation, it 
has not, as far as my recollection of the many cases that have 
passed through this court enables me to speak, been practically 
applied to a single case.” And after some remarks, which need 


not be now quoted, he further continued: “ These views satisfy 


me that the decision has not been accepted in practice and 
acknowledged in the frequent application of it as settling defini- 
tively a rule® of law or property; and that the injunction stare 
decisis is not of peremptory obligation, in respect to the decision 
in question. I therefore feel at liberty to act on my clear convic- 
tions of the law, as it was when Eppes v. Randolph was decided ; 
and if the case in judgment required it, I should be governed 
by those convictions, notwithstanding the case of Eppes v. Ran- 
dolph.” 

In harmony with some of these (quoted) remarks is a decision 
of the New York Court of Appeals,’ that it would not overrule 


1 That called Eppes v. Randolph, 2 Call, 


125. 

2 There were, in truth, two cases, — 
one of Randolph v. Wayles, the other of 
Beverley v. Wayles. 

8 Taylor v. Spindle, 2 Gratt. 44, 68, 69. 

* See Cool. Const. Lim. 52, 53, and 
Emerson vy. Atwater, 7 Mich. 12 (there 
cited). 

5 3 Call, 329 [285, 2d ed. by Tate, from 
which it is cited, 2 Gratt. 68]. See Wythe, 


2d ed. 429, 430, where same case is stated 
from the record, with some remarks on it 
by Green, J. 

6 See Ram on Sci. Leg. Judg. c. 4, p. 
30 et seq. 

7 Van Winkle v. Constantine, 10 N. Y. 
422. In this case (p. 426), Gardiner, J., 
uttered a remarkable dictum: “We do not 
mean to be understood there can be no 
case in which an error in the judgment of 
the court of last resort, arising from a mis- 
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or set at nought a decision of the court of last resort adopting 
an opinion long prevalent, sanctioned by the courts, acquiesced in 
by the profession, and which had become to some extent a rule 
of property, though the courts should be satisfied that the as- 
sumption, of a repeal of a colonial statute, upon which assump- 
tion the decision proceeded, had been disproved as an historical 
fact. So, notwithstanding it be shown that an old decision,! 
which has long been followed as having settled the law, and in 
fact proceeds upon a wrong view of what the case was, the House 
of Lords in England will not disregard, but will uphold and fol- 
low it.2, But such rulings seem referable less to the “rule” or 
“maxim” or “injunction” stare decisis (unless this be taken 
literally, “ decisis” being in the plural), than to the maxim “ a4 
communi observantia non est recedendum”’® (which * communis 
observantia”* carries with it a presumption respecting what is 
law), or to the more powerful so-called maxim, ‘* communis ERROR 
FACIT jus.”’5 

Concerning this last it were long — far too long in this place — 
to say what, with a command of ample space, it would be proper to 
say. Before the close of the sixteenth century, Harry Stephens® 


said: “ Tyrannus potentissimus est error Communis, ille, inquam 
error Communis, qui JUS FACERE (proverbio ab IPSOMET orto) dies 
solet.” And, though since thenit has been applied not unfrequently 
with effect ,’ there has been in more modern times a growing dispo- 


sition to maintain Truth against this Tyrant. The decision made 
by the Virginia Court of Appeals, in February, 1829, respecting 
the forming of the sheriffalty,’ probably did not need any such 


apprehension upon the part of the court 
and counsel as to the existence of a statute, 
would not be corrected in the same cause by 
the same court, or those who had succeeded 


munis error facit QUASI jus;” or (Finch’s 
Law, b. 1, c. 3, num. 54, p. 40), “ Common 
errer goeth for a law.” See Burr. Law 
Dict. voc. Common Error. 


to its authority.” This should (and, had 
it been remembered in good time, it would) 
have been noticed in section L., ante, with 
similar dicta there collected. 

1 Blackborn v. Edgley, 1 P. Wms. 600. 

2 Baker v. Tucker, 2 Eng. L.& E. 1; 
8. c. 3 H. L. Cas. 106. 

8 [ord Cromwell's Case, Co. Litt. 186a, 
229b, 364), 365a; 2 Rep. 74a, 745. 

4 Ram on Sci. Leg. Judg. 12. 

5 Co, Litt. 524, marg. ; 4 Inst. 240; Noy’s 
Max. reg. 27; Wing. Max. 706 (misprinted 
758); Broom’s Max. 99. Otherwise ex- 
pressed (Gr. & Aud. reg. 35, p. 34): Com- 


6 Who died in 1598. 5 Phetts’s Univ. 
Biogr. 782. The words quoted from him 
are in an epistle, without date, addressed : 
“ Jacobo Gilloto, Regis in Sanctu Parisiensi, 
Consiliario,” found in an Appendix to 
Aulus Gellius, ed. Francofurti, 1603. 

1 Herbert v. Binion, 1 Rolle, 223; East 
India Co. v. Skinner, Comb. 342; Walton 
v. Spark, id, 320; 8. c. 1 Ld. Raym. 42, 
nom. Waltham vy. Sparkes; Clay v. Snel- 
grave, id. 577; 8. c. 1 Salk. 33, nom. Clay 
v. Sudgrave ; Yoxon v. Bennet, 7 Mod. 93. 

8 Salling v. M’ Kinney, 1 Leigh, 42. See 
Browning y. Halford, 1 Freem. 19, and 
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support, but there was shown some disposition to lean upon it,} 
whereupon Carr, J., said: ? “ Here we have the statute law pro- 
hibiting the sale under a severe penalty, and declaring the bond 
given as the price of it void; and we have the law of common 
error, holding the sale and the bond good. Which shall we fol- 
low? To me it seems that we can know no law but that 
derived from the law-making power; and that, in opposition to 
such laws, error, however common, however hoary, can impose 
on us no obligation. We ought, in such cases, to examine the 
law thoroughly, and see clearly, that the common opinion is erro- 
neous, before we decide ; but, having done this, and finding that 
we must either violate the law or correct the error, I cannot 
conceive how we should hesitate in our course. And this, I think, 
has been the opinion of this court. No error could be more 
prevalent, than that one bond would answer for the two years of 
the sheriff's office ; but this court did not, therefore, shrink from 
correcting it. It was equally the general opinion that you might 
fine a sheriff, toties quoties, for failing to return an execution, and 
this was the constant practice: the question, however, at length 
came before this court, and the error was corrected. It was said, 
in the argument of the case of Warwick and McMurdo, also, that 
the opinion and practice were old and general, that an adminis- 
trator de bonis non could sue the representative of a former execu- 
tor, for assets wasted or converted by him ; this court, however, 
took up the question upon the law, not of public opinion, but of 
the land, and decided that he could not. Other cases, I have no 
doubt, might be mentioned.” Witness, as one other example, 
out of many more that are at hand and ready to be supplied, that 
vast multitude of reported decisions, both English and American, 
concerning new promises or admissions, by which, in actions of 
assumpsit, the Statute of Limitations had been well-nigh repealed, 
sufficient in themselves to constitute an error communis, and 
which have been got rid of, not by Lord Tenterden’s act (9 Geo. 
IV. c. 14) in England, nor by statutory provisions on the model 
references in 2d ed.; Goodloe v. Dudley, M.208. See Munford v. Rice, 6 Munf. 81; 
Jeff. (Va.) 59; Clayton v. Latham, 1 Tuck. Jacobs v. Hill, 2 Leigh, 393, 395. 
MSS. 388 ; Holland v. Helm, 7 Gratt. 245, 4 See Tomkies v. Downman, 6 Munf. 
256 ; Cecil v. Early, 10 id. 198, 204. 557, and note on chat case, id. 3. 

1 1 Leigh, 60. 5 Coleman v. M’Murdo, 5 Rand. 51. 

2 1 Leigh, 53, 54. See Cheatham v. Friend, 9 Leigh, 594; Bol- 


3 Commonwealth v. Fairfax, 4 Hen. & ton v. Powell, 8 Eng. L. & E. 165; 8. c. 14 
Beav. 275. 
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of it in this country, but merely by contrary decisions in multi- 
tudinous cases which have overruled and exploded the former, 
on both sides of the Atlantic. 

A later decision, according with a former, augments much the 
combined force of the two,? but both of them, on being shown 
to be clearly wrong, may be overruled.? In the case of Pierce 
v. Turner* the Supreme Court of the United States put on a 
Virginia statute a certain construction, with only one dissenting 
voice ;° and afterwards, in the case of Land vy. Jeffries,® in the 
Virginia Court of Appeals, that decision was approved expressly 
by three judges: upon which, in a later case of Thomas y. 
Gaines,’ putting on the same statute a contrary construction, 
Allen J., said :* “ If the question had arisen in Land v. Jeffries, 
and a majority of the court had decided it in conformity with 
the decision in Pierce v. Turner, I should have felt myself bound 
by it. But mere opinions of judges upon questions not arising 
or adjudicated in the case before them, to whatever respect they 
may be justly entitled, are not considered as binding authority in 
any case. Much less could they be so considered when, as upon 
this question, they conflict with a previous decision of this court. 
The question must be determined upon our own construction of 
the law. After the able opinion of Judge Green in Land vy. 
Jeffries, where the argument is exhausted, every thing I could 
say would be a mere repetition of his reasoning. I shall, there- 
fore, content myself with referring to that opinion and express- 
ing my concurrence in the opinion of the court in this case as 
prepared by Judge Baldwin.” Howbeit, after the case of Thomas 


1 Bell v. Crawford, 8 Gratt. 110, 116- 
123; Bell v. Morrison, 1 Pet. 351; Ang. 
Limit. §§ 208-231 ; 1 Rob. Prac. 510-542; 
1 Rob. Va. Prac. 88-95. 

2 Ram on Sci. Leg. Judg. c. 14, § 2, 
p. 119 et seq. 

8 Ram on Sci. Leg. Judg. 6, 7. 

4 5 Cranch, 154; s.c. 1 Cranch, C.C. 462. 

5 Johnson, J., whose dissenting opinion 
is mentioned with much commendation in 
Black. Law Mise. 375, 376. “In page 170 
(of 5 Cranch) he hits the point like a ball 
from a rifle, and knocks down the fallacy 
of the argument on the other side.” 

6 § Rand. 211. The proper style of the 
case is Jeffries & Land vy. Stewart & Jeffries. 

7 1 Gratt. 347. 


8 1 Gratt. 357, 358. 

® In view of what Judge Allen says a 
little further on, this dictum (which was 
unnecessary) seems to have been uttered 
in haste, and to need some qualification ; 
such as, “I might have felt,” &. See 
infra. 

1” Lewis v. Thornton, 6 Munf. 87, 94; 
Threlkeld y, Fitzhugh, 2 Leigh, 451, 455; 
Carroll vy. Carroll, 16 How. 275, 286, 287. 
See Alerander v. Worthington, 5 Md. 471; 
Ram on Sci. Leg. Judg. c. 5, p. 36 et seq. 

11 Anderson vy, Anderson, 2 Call, 198. 
Perhaps there was no conflict between this 
case and that of Pierce v. Turner, as they 
came under different sections of the same 
statute. 
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vy. Gaines, a judge of the [then] General Court, much re- 
spected, decided in opposition to it ;} and this induced an inter- 
ference of the Legislature,? in order to settle the point.* 

In the case just now mentioned, of Land v. Jeffries, there was 
considerable discussion concerning the doctrine of fraud per se 
from a purchaser’s leaving goods or chattels (movable) in the 
seller's possession, which doctrine was long supposed established 
by numerous adjudications, both in England and in this country, 
but which has been very materially qualified, in England and 
in some portions of America, by subsequent decisions overrul- q 
ing (to that extent) those former. And the cases of Deeks v. q 
Strutt,> of Marshall v. Rutton,® and of Mayor of Southampton v. q 
Graves,’ each overruled a number of former decisions respec- 
tively cited in them.’ In Virginia, the Court of Appeals unani- 
mously decided the cases of Timberlake v. Graves Gresham v. q 
Gresham,” James v. Me Williams," and Didlake v. Hooper,” in all 
of which really, and in most of which apparently as well as q 
really, the question arose upon a limitation of personalty just the 
same as in the case of Beauclerk v. Dormer ;® and, within a few 
years preceding, there were decided in South Carolina several : 
cases to precisely the same effect ;1* but these South Carolina 
decisions were, in that State, overruled in the same year (1818) 
in which Timberlake v. Graves and Gresham vy. Gresham were 


decided ;5 and the four cases mentioned of the same character, 
in Virginia, have since been disapproved and overruled. 


1 Reports of Revisors, 1847-1849, c. 68 T. R. 548. 75 T. R. 690. 
118, § 9, note *, where the judge’s name 8 8 T. R. 545. See also Higgs v. Warry, ; 
is not given. 6 T. R. 654. i 

2 V.C.1849,¢.118,§ 11. Seel Matth, 9% 8 T. R. 590. 10 6 Munf. 174. 
Dig. 563, and note 12; Sands’s Selections 1. 6 Munf. 187. 12 6 Munf. 301. 
from the Reports of the Revisors, pp. 294, 18 2 Atk. 308. 
295, c. 118, §§ 9, 11, and note ft. 14 Clifton v. Haig, 4 Desaus. 330; Moone 

® McCandlish v. Keen, 13 Gratt. 615, v. Henderson, id. 459; Milledge v. Lamar, 

636, 637. id. 617. 


cases therein cited; Forkner, v Stuart, 6 followed (in 1827) by Henry v. Felder, 2 

id. 197; Curd v. Miller, 7 id. 185; Hib v. McCord, Ch. $23. See Cordes v. Ardrian, 

Peyton, 22 id. 550, 571, 572; Sone vy. 1 Hill, Ch. 154; and (therein cited from 

Norton, 20 How. 448; Bern v. Shaw, 29 MSS.) Treville v. Ellis, Bail. Eq. 40; and 4 

Pa. St. 288; s.c. 6 ‘Am. Law Reg. 236; Stevens v. Patterson, id. 42. 

6 Am. Law Mag. 308-325; and notes to 16 Griffith v. Thomson, 1 Leigh, 321, 3326 i 

Twyne’s Case (from 3 Rep. 800) ; 1Smith’s 336; Deane v. Hansford, 9 Leigh, 253, 256- i 

Lead. Cas. 1 et seq., in the latest American 259; 3 Lom. Dig. [307, 308] 433, 434; 2 { 

edition. Lom. Ex’rs [70] 137. See Moon vy. Stone, R 
5 5'T. R. 690. 19 Gratt. 274-280, arg. j 


4 See Davis v. Turner, 4 Gratt. 422, and 15 Guery v. Vernon, 1 Nott & McC. 69; 


| 


648 STARE DECISIS. 

Thus it has appeared that, in general, any number of decisions 
may be overruled, unless by a subordinate court,. where the 
court called upon to decide is thoroughly convinced that the 
former decisions were wrong. But to this liberty there is a limit, 
which perhaps cannot be better defined than it has been by a 
good writer,* thus: ‘When a doctrine is once fixed, the law is, 
and it is constantly with much force expressed, that although, if 
the matter were entire, res integra, a new case or point, it might 
admit of difficulty, or the judge might have his doubts; or al- 
though the doctrine is not founded in good sense, or is not bot- 
tomed in reason, or the court cannot understand the reason on 
which it is grounded, or the judge cannot approve the reason 
that others have given, or may not be able to assign a satisfac- 
tory one himself; or although the doctrine is not founded upon 
truly rational grounds and principles, but upon legal niceties and 
subtilty, or notwithstanding one would wish that no such nice 
subtilties should have been admitted as the ground of it; or 
although the rule, when first raised, went satis ex arbitrio, or 
although the doctrine, applied to a particular case, makes it a 
very hard or unfortunate one; or whatever may be the court’s 
private opinion; yet the doctrine being settled, or the point 
closed, it is to be adhered to” till the legislature shall have 
interposed to make an alteration. 

‘“‘ It may often be difficult,” says the same writer,® “ to draw 
the line at which it must be considered that a doctrine is settled 
or a point closed, and therefore to be adhered to, or to say when 
it is not too late to review such doctrine or point. “There may 
be a time when it is not too late to make that review. ‘My own 
personal experience tells me,’ says Graham, B.,‘ ‘ that nothing is 


1 In such (to wit, subordinate) courts 
the rule appears to be, that “itis not for the 
inferior court to disregard the decisions ” — 
though not in the same cause —“ of the 
court of last resort; but, on the other 
hand, it is their duty to give them full 
effect, whatever their views may be as to 
the correctness or wisdom of such deci- 
sions. But when that court departs from 
its own decisions, and leaves it uncertain 
what its views are upon a question of law, 
it is the duty of the court to give effect to 
the latest expression of the views of the 
superior court, leaving it (the latter) to de- 


termine which is the sounder, the earlier 
or the later conclusions,” Costello v. Syra- 
cuse, Binghampton, & New York R. R. Co., 
65 Barb. As to discordant decisions, or 
series of decisions, generally, see Ram on 
Sci. Leg. Judg. c. 14, § 5. 

2 Ram on Sci. Leg. Judg. c. 14, § 4, 
pp. 125, 126, where authorities are copi- 
ously cited. 

8 Ram on Sci. Leg. Judg. 130. 

4 Evans v. George, 12 Price, 76, 135, 
136; Evans vy. Rowe, 1 McClel. & Y. 577, 
597, 598; (8. c.) ad eundere fere effectum, 
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more common than that a legal notion, though founded on judi- 
cial decisions, may prevail for a series of years in Westminster 
Hall as being the result of decided cases, which at length has 
been decided to be wrong, and when so discovered has been cor- 
rected by subsequent determination. The numerous cases of 
actions against married women living separate from their hus- 
bands afford instances of this. It had been held and determined 
that a feme covert living separate from her husband, was liable 
to be sued as a feme sole, till the Court of King’s Bench, in 
Marshall v. Rutton,) decided otherwise, after great considera- 
tion, notwithstanding the former decisions the other way, thereby 
overturning determinations which had, for upwards of twenty 
years, been considered as establishing so very important a point 
of law.2_ The case of Moses v. Macferlan,’ again, was considered 
law for between thirty and forty years, till the court, reconsider- 
ing the grounds of that decision, overruled it altogether, and 
came back to the true principle, in the case of Marriot v. Hamp- 
ton,* when Lord Kenyon and the rest of the court individually 
refused to recognize the law of the former case, although very 
solemnly determined after mature consideration and an elaborate 
In the very case, however, in which these remarks 


judgment.” 
were made, the point in judgment was ‘held by Alexander, Lord 
Chief Baron, in deference to prior authority, doubting of the 
principle, Garron and Hullock, Barons, assentientibus ;® and most 
certain it is that erroneous precedents may so settle a doctrine as 
that courts cannot afterwards rightfully depart therefrom.”® So 
great is the force of decisions which have taken place during a 


long period, as thirty years,’ or 


18 T. R. 545. See 9 Cond. Eng. 
Chane. Rep. 7, 8, Murray v. Parlee, from 
2 Myl. & K. 209-226. 

2 See Pannell vy. Taylor,1 Turn. & R. 
96, 100; 8. c. 11 Cond. Eng. Chanc. Rep. 
58. 

8 2 Burr. 1005; 1 W. Bl. 219. 

47 T. R. 269; 8. c. 2 Smith Lead. 
Cas. (7th Am. ed.) 393. 

5 Evans y. George et al., 6 Exch. Rep. 
227, Troubat’s ed. Phila., 1835. 

6 See Vin. Abr. tit. Precedents, especially 
lett. C, et infra. Also authorities cited in 
Ram on Sci. Leg. Judg. 127-129. 

7 In the Introduction to Tidd’s Prac- 
tice, 9th ed. (p. 1xx, Phila. 1840), it is said : 


have otherwise become well es- 


“ The practice is the law of the court, and, 
as such, is a part of the law of the land; 
and it has been so strictly adhered to, that, 
in the case of Bewdley [Regina v. Bal- 
livos et Burgesses de Bewdley in Comitatu 
Wigornia, 1 P. Wms. 207, 223], a prac- 
tice of seven years only was allowed to 
prevail against the express words of an act 
of Parliament.” Rex v. Mann, 2 Str. 749, 
755; and see Money v. Leach, 3 Burr. 1742, 
1755. “But this doctrine does not seem 
to be tenable. See 1 Bl. Com. 76, 77;” 
1 Chit. Rep. 299 (a); 18 Eng. C. L. Rep. 
89, note (a) to Dew v. Parsons. See also 
Duff v. Fisher, 15 Cal. 375; Romaine v. 
Kinshimer, 2 Hilt. 519. 
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tablished, that, although those decisions are a departure from “g 
statute,” the courts are obliged to follow them, notwithstanding 
their effect is, to an extent, to repeal the act,! or to tend “ to ren- 
der nugatory a most beneficial enactment, and to promote rather 
than lessen those evils which it was the object of the legislature 
to prevent.”"? Those decisions the courts may regret, but cannot 
overthrow ; the only power of the courts is to stop where they 
have stopped, and refuse to carry them a step further. “I am,” 
it has been observed by Lord Eldon, “ bound to say, that statute 
[of Frauds, 29 Ch. II. c. 3] must not be repealed by me, further 
than it has been hitherto repealed by my predecessors, to whose 
authority I submit.’ And on a similar departure from the same 
statute, it is an observation of Alexander, C. B.:* ** The cases 
in which the statute has been departed from are now too well 
established to be disregarded; and I can only express my entire 
concurrence with those who have declared that the cases ought 
not to be carried a step farther.” 5 

Not only where a statute is contravened, as in the lastly men- 
tioned instances, but also wherever sound principle is crossed or 
thwarted by precedents which nevertheless it is deemed unal- 
lowable to subvert, notwithstanding their ascertained erroneous- 
ness, or albeit they may be wrong, they should be followed only 
where the circumstances are precisely similar. In the words of 
Selden, J., delivering the opinion of the New York Court of Ap- 
peals,® here adopted respectfully, though not deemed the most 
apt that might be: “In all such cases, it is a sound and salutary 
rule, that while the court, for the mere sake of restoring the 
harmony and symmetry of the law,” or of administering exact 
justice between the parties before it, “ will not interfere to over- 
throw a doctrine which has, through a series of decisions, come 
to be universally regarded as fixed and settled,” but will rather 
leave reformation of it to the legislature, ‘ they will nevertheless 
circumscribe the anomaly within as narrow limits as possible. It 
is never admissible to extend such a rule” as is thus fixed and 
settled, “ by a resort to analogy, for the obvious rcason that” 

1 Ex parte Whitbread, 19 Ves. 209- 2 Reynolds v. Waring, 1 Younge, 348, 350. 
212; 1 Rose, 299; Bailiff and Burgesses of 2 19 Ves. 212. 
Iichester vy. Bendishe, 1 West, Cas. T. 4 1 Younge, 350. 
Hardw. 184; 8.c. 2 Eq. Abr. 200; Frank- 5 Ram on Sci. Leg. Judg. 129. See, 


lin v. Bank of England, 1 Russ. 589, 597, further, id. 129, 130. 
598. 6 Judson v. Gray, 1 Kernan, 408. 
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otherwise “ every new case, to which the erroneous rule is ap- 
plied, affords the basis of a still wider departure from principle. 
But, if such a rule is to be extended to analogous cases, it 
should at least appear that the reasons which originally led to 
its adoption apply with all their force to the new cases.” ! 
To do what was asked of the court in that case, he said, ‘* would 
be to make a new application of a rule, admitted to be anomalous 
and repugnant to general principles, upon the ground of analogy 
alone ;” ? and therefore the court did it not. 

The subject is unexhausted, but the space allowable here for 
discussing it is filled. 

WILLIAM GREEN. 

Ricumonp, Va. 


111 N.Y. 412. 211N. Y. 415. 
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Ir by the elaborate discussion and successful introduction of 
the French Civil Code the first Napoleon acquired one of his 
greatest titles to undying fame, what honors and reward would 
be justly due to the man, or the body of men, who should succeed 
in replacing the vast and discordant body of American law by a 
systematic, concise, and reasonable code ! 

If the difficulty of the latter achievement be greater than that 
of the former, so also would be its utility, its grandeur, and its 
glory. 

A brief review of the history of the French Code will furnish 
matter of instruction and encouragement to those who, whether 
as lawyers or as patriots, would rejoice to see a similar work 
brought to a successful issue in America. 

The subjugation and final destruction of the monarchy, and 
the abolition of caste privileges in France, rendered absolutely 
necessary many changes in the law; while the growth of the 
spirit of liberty, or at least of democracy, coupled with a sense 
of the great importance of national unity as a means of defence 
against both foreign enemies and domestic reactionists, led 
thoughtful men to regard the adoption of a new and uniform 
body of laws for the entire country as a work of the utmost 
consequence. 

Hence, as early as the year 1791, the Constituant Assembly 
inserted in the Constitution an article providing for the prepara- 
tion of such a Civil Code. 

In 1793, under the auspices of the Convention, a code was 
drawn up by Cambacérés ; but it failed of approval. 

In 1795, another code was submitted by Cambacérés to the 
Council of Five Hundred. In 1799, Jacqueminot submitted still 
another draft to the legislation committee of said council, but it 
failed even of discussion. 

The consuls then appointed a committee of four to prepare a 
new draft of a code. Their work was elaborately discussed, and 
presented to the Corps Legislatif towards the close of the year 
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1801; but the bills were subsequently withdrawn by the govern- 
ment. Finally, in 1802, the work was again undertaken. The 
various titles, as prepared by the committee, were submitted to 
the approval of the higher courts, discussed before the legisla- 
tive section of the Council of State, then before that council itself 
in general assembly, presided over by Napoleon, or by the second 
consul, Cambacérés ; then submitted to the legislative section of 
the Tribunal ; and at length discussed and voted by the Corps 
Legislatif. The different portions of the Civil Code, having thus 
been adopted and promulgated separately and at various periods, 
were again voted and promulgated as a whole on the 21st March, 
1804.1 We thus see how, in spite of extraordinary difficulties, 
occasioned by the turbulent character of the times, the great 
work was persevered in ; and, after a vast amount of study and 
discussion on the part of individuals and bodies highly qualified 
for the task, was brought to a successful termination. The diffi- 
culties attending the work, as inherent in its very nature, are 
vividly presented to our minds by a simple consideration of the 
consequences resulting from its adoption, as stated in art. 7 of 
the law of March 21, 1804; namely,“ counting from the day 
upon which these laws become executory, all the Roman laws, 
the (royal) ordinances, the general or local customs (having the 
force of law), statutes (such as municipal or provincial laws), 
and regulations (7.e. those emanating from the executive power), 
shall cease to have legal effect as regards all matters provided for 
in the present code.” 

It is doubtful whether there are more discordant elements ex- 
isting in the laws and jurisprudence of the different States of the 
American Union than those just enumerated as formerly existing 
in France. The foundation of our laws being the same for most 
of the States, and the general principles which underlie our legis- 
lation, and the ends to be attained by it, being similar, at least in 
theory, in all the States, the difficulty of securing uniformity in 
the system of laws which govern most of the relations and much 
of the business of life should not be by any means as great as at 
first sight might appear ; while the advantages of such uniformity 
would be almost incalculable. It will, we are satisfied, appear 
upon examination that many of the differences which exist in 
the laws which govern the several States are entirely arbitrary or 


1 See 1 Zacharie, Droit Civil Frangais, $d ed., by Aubry & Rau, vol. i. pp. 12-16. 
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accidental, and not necessitated by any corresponding differences 
in the condition and requirements of the people of said States, 

Let us take up the various branches of the law in the follow- 
ing order; namely, jus status, jus rerum, jus obligationum, jus 
Samilie, jus hereditarium, and jus actionum. 

(1.) Jus status. — The relation which an American holds to the 
State, as distinguished from the nation, or the jus civitatis taken 
in its more limited sense, is one which particularly concerns the 
state of his residence, and affects but little the citizens of other 
States. It is one, therefore, which each State may properly regu- 
late for itself, as its own peculiar circumstances may seem to it to 
require. 

But, even in this connection, the adoption of a general system 
of registration of births, deaths, and marriages would be of the 
greatest utility. 

The right to vote is everywhere denied to minors. The 
possession of a certain age is one of the necessary qualifications 
for many offices, Federal as well as State ; and a certain limit of 
age is often fixed, upon attaining which the office-holder must 
retire. 

Liability to military and jury duty begins and ends at certain 
periods of life determined by the laws. Sometimes, too, a man 
is ineligible to office unless he be a native-born citizen of the 
United States. And in the administration of criminal justice, 
how important it is that the prosecuting officer, or the judge, 
should be able (as is the case in France), by reference to the 
records kept at the birthplace of the accused, to learn his entire 
criminal history ; or else to satisfy himself that the prisoner has 
never before been charged with an offence, as the case may be. It 
is certainly, therefore, desirable, in the interests of the public, that 
the date and place of a man’s birth should be capable of being 
easily established by means of a thorough and uniform system of 
registration. But, when we consider how personal and family — 
rights and interests are more or less affected by every birth, 
death, or marriage, it is indeed a matter of the greatest astonish- 
ment that public records of these facts are so uncommon and 
imperfect in the United States. 

Ask almost any American for proof of the place and date, even 
of his own birth or marriage, — to say nothing of those of his 
parents, — and you will find him not a little puzzled to know 
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how to set to work to produce it. The family Bible may not be 
forthcoming, or may contain no entry of the sad or happy inci- 
dents which constitute the family history; the parish registers 
may have been carelessly kept, or have been lost or destroyed ; 
and the witnesses who could have testified may be far distant or 
deceased. And yet the recognition of his own legitimacy, or 
that of his children, his or their right to property, his marital or 
parental power, and numerous important duties and interests, 
depend upon his ability to prove the simple fact of a birth, a 
death, or a marriage, or to disprove a similar fact whose existence 
is falsely asserted.1_ But, to ensure the proper registration of 
marriages, such a code as we now advocate should provide that 
all marriages must be celebrated before the proper civil authority, 
say the mayor of a city, or any judge of certain designated courts, 
in the presence of at least two witnesses, all of whom should sign 
the register with the parties, —a fine being imposed upon the 
functionary as well as upon the parties for any neglect or refusal 
so to sign. 

Were marriages celebrated only after a suitable publication of 
the banns at the place of each party’s domicile, and then duly 
recorded, and a memorandum of such celebration thereupon 
entered on the records of the place of each party's birth, or 
American domicile, there would be fewer of those painful cases 
of bigamy or polygamy which now too frequently bring distress 
upon families. 

(2.) Jus rerum.— The division of property into real and per- 
sonal, or movable and immovable, and a difference in the laws 
applicable toeach,as regards their acquisition or transfer, are every- 
where prevalent. The Louisiana Civil Code contains a chapter 
on Immovables, which it divides into immovables by nature, by 
destination, and by the object to which they apply. This chap- 
ter, with some slight modifications and additions, might well be 
introduced into the proposed national code. For the transfer of 
real estate inter vivos, with a title which shall be good as against 
third parties, a deed or instrument in writing, duly proved or 


1 In France they sometimes carry their tial prerequisites to his appointment. Al- 
love of official certificates to an absurd ex- though we had this on good authority, we 
tent. Thus, we have heard of an applicant nevertheless give it to our readers sous 
for a position as supernumerary gas-lighter toufes reserves, as the French newspapers 
being called upon to produce his certificates say. 
of baptism and of vaccination (!), as essen- 
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acknowledged, and recorded, is almost everywhere required, 
But, when we come to examine into details, what singular dif- 
ferences are found to exist. Thus, in some States (as, e. g., in 
Vermont and Pennsylvania) words of inheritance are necessary 
to convey a fee; in others (such as New York and California), 
they are not. 

In some States the words “ grant, bargain, and sell” imply no 
covenants, in others they do; while the covenants so implied 
vary from one State to another. In some of the Eastern States 
a seal is essential, and it must be in wax or wafer. In many of 
the Western States a seal is also necessary, but a scroll, written 
or printed, will answer the purpose; while in other States again 
no seal at all is required. 

In some States no witnesses are necessary if the deed be 
acknowledged ; in some, one witness is essential, and in others 
two, notwithstanding such acknowledgment. No good reasons 
can be given why such distinctions should exist; and as many . 
persons own. or have liens upon real estate situated in other 
States than that of their residence, it is desirable that the sub- 
stantial form and meaning of a deed, and its mode of execution, 
acknowledgment, or proof, and registration, should be everywhere 
the same. We see no reason why all the States should not agree 
in providing that a party shall be assumed as intending to convey 
the fee, unless the deed expressly declare to the contrary; that 
the word “grant” shall be considered as implying a covenant 
against the grantor’s own acts, that no seal shall be necessary to 
a deed, but that it must be signed in the presence of two sub- 
scribing witnesses, and that the certificate of proof or acknowl- 
edgment must, if possible, be written on the instrument, or, if 
not, that it be attached thereto by a ribbon passing under the 
seal of the certifying officer. 

Again, in some States aliens are entirely disqualified from 
acquiring property by descent, or even by devise ; in other States, 
resident aliens are relieved from such disqualifications ; while: in 
others, again, they are not so relieved, unless they have declared 
their intention of becoming citizens of the United States. We 
do not perceive that any good end is subserved by such dis- 
tinctions, which, moreover, are often practically eluded. 

Thus a man who cannot will his real estate directly to an alien, 
has only to leave it in trust to be sold and the proceeds paid over. 


AN AMERICAN CIVIL CODE. 657 


If an alien claim in case of intestacy, where there are no Amer- 
ican heirs, he gets a bill through the legislature, renouncing the 
rights of the State, and empowering him to take. And, if we 
are afraid of the influence of alien land-owners, why allow them 
to purchase and hold at all? One of two things would seem to 
be proper, —either to do away entirely with the disabilities of 
aliens, or else to provide that non-resident aliens shall be allowed 
a certain definite and reasonable period within which to take 
possession of and sell any real estate coming to them by inher- 
itance or devise, failing which, it shall pass to the American heirs, 
or, in the absence of such heirs, to the State. 

(3.) Jus obligationum.— The general requisites to the substantial 
validity of a contract are everywhere the same; viz., that there 
should be competent parties freely consenting, a valid considera- 
tion, and a lawful object. We see no good reason why the dif- 
ferences which now exist in the determination of these requisites 
should not be abolished by common consent. Why, for instance, 
should we not all agree in considering the following acts of a 
minor (i.e. of every person, whether male or female, under the 
age of twenty-one) as absolutely void ; viz., a release to his guar- 
dian, and a‘will, whether of real or personal property (for we see 
no propriety in refusing to a minor the power to will real estate 
of the value of $100, while allowing him to will personal property 
of the value of a million), and his other acts, whether relating 
to real or personal estate, excepting his contracts for necessaries, 
as voidable, but only within a fixed and reasonable period, say 
a year after his coming of age. 

We would also like to see a uniform law fixing a suitable age 
as necessary to a valid marriage. The age of consent under the 
English common law is altogether too low. Why should this 
age be deemed sufficient in Massachusetts and New York, and 
insufficient in Ohio, Indiana, and Illinois ? 

We would suggest that the age be everywhere fixed at eighteen 
for males, and fifteen for females, as is now the law in Wisconsin. 
The nation at large has certainly an interest in preventing the 
celebration of too early marriages, when one party is too young 
to give birth to vigorous offspring, or the other too young to pro- 
vide for their support. 

We would, furthermore, strongly advise that the consent of 


the parents (in case of dissent, that of the father sufficing) or 
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of the surviving parent—or, if both the parents be dead or 
incapable, then of the testamentary or other guardian — be every- 
where required as essential to the valid marriage of a minor; 
a fine being, moreover, imposed upon the official who celebrates 
a pretended marriage without such consent. The like co-opera- 
tion and consent should also be required for the valid execution 
of the marriage contracts or settlements of minors, as is the case 
in Louisiana. 

We think, also, that the courts ought everywhere to be author- 
ized and required to set aside any contract made by a person 
who, at the time of its execution, was incapable, from drunken- 
ness, of acting freely and intelligently ; provided, always, that 
proceedings to that effect be instituted by such party within a 
certain short period specified by the law, and that any party 
found guilty of fraudulent dealing with a person so incapacitated 
by drunkenness shall be liable to fine or imprisonment.! 

As to married women, it seems to us to be clear that they 
should be allowed to make all contracts in relation to their sep- 
arate estate, without the authorization or concurrence of their 
husbands. The decisions of the courts in some of the States on 
this point certainly appear to be wholly inconsistent with the 
express provisions and obvious meaning of their statutes. If 
the statutes are not clear, they ought to be amended; if they 
are, a reasonable and uniform interpretation should be put upon 
them. 

Some definite principles ought to be established by such a 
code as we are now proposing, to regulate the creation of con- 
tracts by letter or telegram ; as, e.g., that when a proposition is 
made through such agencies, the contract shall be deemed com- 
plete from the moment that a letter is posted or a telegram sent 
announcing the acceptance of such proposition, provided it be 
done within twenty-four hours from the time of the receipt of 
the offer, and provided further that no letter or telegram with- 
drawing the offer is meanwhile delivered at the acceptor’s place 
of business. 

Certain general rules applicable to negotiable paper ought also 
to be embodied in such a code. Instead of there being a number 
of different laws applicable to the different parties, as at present, 
depending upon their respective places of residence or of indorse- 


1 See Revised Statutes of Illinois, p. 687, §§ 14-16. 
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ment, we would have but one law fixing the formalities of protest 
and notice, amount of damages, &c. Every one receiving a bill 
of exchange would thus at once know his own rights and duties, 
and much time and labor be saved in case of litigation. 

We would suggest, too, that such a code should contain some 
provisions on the subject of letters of credit; among others, as 
to the liability of the party drawing against such letter, in case 
the drawee fails, or refuses to pay. We see no reason why the 
party advancing funds upon a draft drawn in accordance with 
the requirements of the letter of credit should not have a right 
of action, in such contingency, against the holder of the letter; 
and yet we have known several instances where the liability of 
the latter has been energetically denied by men of good sense 
and experience. The point must have been decided in some of 
the States; but the text-writers, except, perhaps, some very 
recent ones, are silent upon the subject. 

(4.) Jus familie. —In view of the constant migration of ‘fam. 
ilies, or of different members of a family, from one part of the 
Union to another, and the intermarriages of citizens of different 
States, it seems highly desirable that such principles as the fol- 
lowing should be accepted as of universal application; viz., 
(a) that the husband and father should be liable for the support of 
his wife, if residing with him, and of his children, whether minors 
or infirm adults, provided they have no sufficient means of their 
own, and that such liability should be enforeeable by direct 
action; (0) that, in case the husband be wholly unable to sup- 
port his family, then the wife, if she have property, should be 
bound to maintain her children, and, if need be, her husband ; 
(c) that children should, in like manner, be liable for the support 
of their parents ; (d) that a certain share of every one’s estate 
should be reserved for his or her surviving children, or parents, 
if there be no children. Upon this point we need only quote the 
language of Chancellor Kent,! who evidently disapproves of the 
generally existing law: * A father may, at his death, devise all 
his estate to strangers, and leave his children upon the parish... . 
‘I am surprised,’ said Lord Alvanley, ‘that this should be the law 
of any country, but I am afraid it is the law of England.’” 

If Americans are too proud to take a lesson from France in 
this connection, perhaps they will condescend to take one from 
heathen Greece and Rome. 


1 Comm. (11th ed.) vol. ii. p. 216. 
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A general law on the subject of adoption ought to find place in 
such a code; and adopted children ought to be fully protected 
thereunder, especially as regards inheriting ab intestato. They 
are so protected by the statutes of some few of the States; but 
the existing law of New York on this subject is a perfect muddle, 
and a disgrace to the statute-book, being susceptible of such an 
interpretation as to work the greatest injustice to those for whose 
benefit it was supposed to be enacted. 

Above all, should the existing facility for obtaining divorce be 
restricted by such a code. 

This facility is highly discreditable to the States which en- 
courage it, and often injurious to the citizens of other States. It 
opens the door wide for fraudulent divorces, leads to perpetual 
conflicts, embarrasses the courts, induces profligacy and unmarital 
behavior ; and, by weakening the public sense of the sanctity 
and lasting obligation of the marriage tie, tends to the disruption 
of families, neglect by the parents of their children, and con- 
sequent want of respect and affection on the part of the latter, 
and, ultimately, to the disintegration of society and the ruin of 
the State. 

(5.) Jus hereditarium. —We are in favor of securing by law to 
the surviving wife a certain share of the estate, real and personal, 
left by the husband; in return for which we would abolish 
the common-law right of dower. We would also declare null 
and void any testamentary disposition made during the last illness 
in favor of the minister, physician, or nurse who was in attend- 
ance upon the testator during such last illness, beyond a reason- 
able amount expressly given as remuneration for such attendance. 
As to the form of a will, why should not all the States unite in 
requiring the presence of two subscribing witnesses, at the time 
of its execution, and, of course, an express declaration by the 
testator that the instrument so executed is his will ? 

We would thus be spared many an error on the part of tes- 
tators, contenting themselves with the formalities of the place of 
execution, though insufficient by the lex rei site, and many a liti- 
gation such as is now inevitable when the law of the domicile is 
generally held to be the only one applicable as regards personal 
property, and when it is often so difficult to determine where 
such domicile really was. 


We may appropriately cite here the observation of the an- 
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notator in the American Law Register, vol. viii. p. 470, viz., * It 
is to be regretted that the laws of evidence in States bordering _ 
upon each other should be so widely different as to give rise to 
cases like Van Dyke v. Van Dyke. The statute of New Jersey 
requires two subscribing witnesses to a will, and that of Mary- 
land three ; and in the intermediate State of Pennsylvania a will 
is good without any subscribing witness at all.” 

The danger of validating unattested wills was forcibly illus- 
trated in a recent case in Paris, where a will, fraudulently alleged 
to have been written by the deceased, would have been carried 
into effect as a valid holographic will, had not the judge held it 
up to the light and discovered that the date of the water-mark 
(the instrument being written on papier timbré ) was posterior by 
several years to that at which the will purported to have been 
executed. 

As regards the distribution of intestates’ estates, the laws of 
some of the States seem to make rather harsh and arbitrary dis- 
tinctions. On the whole, the provisions of the Texas law appear 
extremely fair and reasonable, and might well be incorporated in 
the code herein proposed. They make no distinction between 
real and personal estate, except as to the rights of the sur- 
viving husband or wife. They give to such surviving con- 
sort one-third of the personal, and a life interest in one-third 
of the real property, when there is a child or other descendant; 
or, failing such issue, then the whole of the personal, and one- 
half of the real, out and out. If there be no surviving consort, 
the estate goes, of course, to the children ; or, failing issue, then 
to the father and mother in equal portions ; if only one parent be 
living, or if both be dead, the brothers and sisters take the half, 
or the whole of the estate, as the case may be. Kindred of the 
half blood take one-half as much as those of the whole blood. 

(6.) Jus actionum. — There may be no serious objection to the 
adoption by each State of its own forms of procedure, though it 
would evidently be more convenient to have the same Code of 
Procedure everywhere in force. And, as the practical value and 
security of one’s rights depend very much upon the simplicity 
and efficacy of the means established by law for their recovery 
or defence, the States ought to be ready and glad to adopt a code 
embodying such provisions as experience has shown to be best 
adapted for this purpose. It is not alittle strange that great prog- 
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ress has already been made in this direction, while so little com- 
paratively has been done towards reducing to a systematic code 
the general body of the law governing persons and property, and 
securing the universal acceptance of such a code. We will con- 
fine ourselves, therefore, to one or two remarks on the subject of 
prescription or limitation of actions. There may indeed exist 
good and sufficient reasons why a new State, thinly populated, or 
having within its borders an unsettled and roving population, 
should think it inconsistent with its interests to adopt in all cases 
the same periods of limitation as exist in the older States. 

But as regards some actions, at least, — especially those brought 
on negotiable paper, or growing out of commercial transactions, 
—all the States might be willing to adopt the same limitations ; 
and certain general principles bearing on the subject might be 
cheerfully accepted by them all. 

Why, for instance, should not the distinction which exists in 
some of the States between sealed and unsealed instruments be 
entirely abolished ? 

Sealing was formerly the best, and often indeed the only, way 
of authenticating an instrument ; but in these days of education 
this is no longer the case; and, whatever solemnity there may 
have been in the use of the common-law seal, we cannot discover 
any in the use of a bit of red paper attached by mucilage moist- 
ened by the saliva of the scrivener, and bearing no device peculiar 
to the maker of the instrument. ° 

Still less, if possible, is the solemnity of a pen-and-ink scroll; 
and when, asin Alabama, the mere recital of a seal in the instru- 
ment is deemed sufficient, is it not in the highest degree absurd 
to consider such instrument (whose seal exists not in fact, but 
only in the imagination of the law) as really more solemn and 
authentic; and to favor it, perhaps, with a longer period of 
limitation than if it contained no such recital ? 

Another principle which should be universally accepted is that 
the statute of limitations of the place where a contract is intended 
to be carried into effect, should, if there be no express agreement to 
the contrary, be the only one applicable to a suit upon such con- 
tract. The debtor could then not deprive the creditor of his 
rightful remedy by removing into a State where the period of 
limitation was shorter; nor, on the other hand, could the creditor 
profit by the accident of his debtor’s removal into a State whose 
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period of prescription was longer, or even claim the benefit of the 
law of his own State, so as to bring suit on a claim which was 
outlawed in the State whose laws were probably in the view of 
both parties when their contract was made. 

We have thus indicated in a cursory manner some few prin- 
ciples and rules on which most, if not all, of the States might be 
induced to agree, and which should be incorporated, with nu- 
merous others, in a code to be adopted by them. 

Our object is to awaken public interest and to invite the at- 
tention of lawyers of learning and experience to a matter which 
so vitally concerns them both as lawyers and as citizens. It is 
clearly unreasonable and inconvenient that, within the limits of 
our common country, so many unnecessary differences should 
exist in the laws. 

Why should a person be a minor in one State, and of full age 
in another, perhaps an adjacent one ? 

Why should such person be able to contract a valid marriage 
in the one, and not in the other? Why should the laws of one 
State allow three days of grace on negotiable paper, and those 
of another none? Why should a holographic will, without wit- 
nesses, be good in one State, while in a neighboring one three 
subscribing witnesses are required? Why should a suit be out- 
lawed in one State in five years, while a similar suit could be 
brought in another State at any time within six, or perhaps even 
ten years? Why should a person, by removing from one State, 
and taking up his residence, sine animo manendi, in another, be 
able to claim the benefit of its laws, or the assistance of its 
courts, so as to release himself from the most solemn obligations, 
or at least prevent their enforcement? And so these questions 
might be multiplied indefinitely, and no satisfactory answer be 
given to any one of them. 

Let us, then, endeavor to do away with all such unnecessary and 
perplexing differences, and seek to unite the citizens of all the 
States in the golden bonds of one universal law which shall be 
clear, liberal, and reasonable ; so that rights and remedies may be 
everywhere the same, and that we may grow up into a homo- 
geneous, harmonious, and powerful nation. 


GEORGE MERRILL. 
Panis, France. 
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The Elements of Jurisprudence. By Tuomas Erskine Hoiuanp, D.C.L., of 
Lincoln’s Inn, Barrister-at-Law, Chichele Professor of International Law and 
Diplomacy, and Fellow of All Soul’s College, Oxford. Clarendon Press, 1880. 
8vo. pp. 312. 

Dr. HoLianp is the author of Essays on Composition Deeds, under 24 & 
25 Vict. c. 134; on the Form of the Law; and of a Lecture upon the Brussels 
Conference. He has edited Justinian and Albericus Gentilis, and is now pub- 
lishing a series of ‘Select Titles from the Pandects.” It will be seen that his 
work has hitherto been chiefly critical; the present volume, which has been 
announced for many years, being his first independent effort of importance. 
Most books on Jurisprudence contain thrée parts: that which studies the origin 
and nature of rights and duties, and seeks to ground them ou a metaphysical or 
historical basis ; that which abstracts legal rights (positive law), and arranges 
them in logical division; that which presents in their broadest generalizations 
such legal ideas as are commonly at the base of civilized law. The first, or 
speculative, division has of late been neglected. The necessarily vague and 
probably misleading character of the argument, the insignificance of its practical 
application, and our increasing tendency, in considering human institutions, to 
take Spencer’s point of view rather than Kant’s and Hegel’s, may account for 
this. Dr. Holland, accordingly, gives little attention to this branch; and, 
although his work bears evidence of an almost exclusive study of the civil law, 
adopts modern theories ijn defining the so-called Law of Nature as that portion 
of accepted morality which is enforced, or deemed capable of enforcement, by 
State sanction. 

It is in the second, or analytic, branch that our author seems most successful. 
His very clear analysis of the nature and elements of legal rights is followed by 
an admirable classification of them. Differing from Austin, he considers the 
main division to be that between Public and Private law; setting aside Interna- 
tional Law as “ law only by analogy.” Private law is again divided into Sub- 
stantive and Adjective; the latter provides for the protection of rights which the 
former defines. These rights, again, are Normal or Abnormal; both of which 
are further divided into Antecedent and Remedial; while Antecedent Private 
Rights include Rights in Rem and Rights in Personam. Normal and Abnormal 
Rights — terms somewhat new to us, though the idea is familiar — correspond to 
Austin’s Law of Things and Law of Persons. Whatever doubt may exist as to 
the practical value of this elaborate analysis, our author certainly presents to the 
student a clear map of the field of law. 

If Dr. Holland’s view is correct, that Jurisprudence is a purely formal science, 
it seems to us that the third, or material, branch should find no place in his work. 
For we cannot conceive any necessary, @ priori forms of law in the sense that a 
syllogism is a form of argumentative thought; and the moment we treat of 
actually existent legal ideas, we are treating of content, not form. This, in the 
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last part of his work, he seems to us to do; and, as is natural in treating of more 
concrete subjects, his style becomes clearer in consequence. On the whole, 
though some of the definitions (notably that of antecedent rights) are debatable, 
it is decidedly the best text-book we have seen on the subject. 


Legal and Political Hermeneutics. By Francis Lieser, LL.D., author of 
“Manual of Political Ethies,” ‘Civil Liberty and Self-Government,” &c. 
Third edition, with the author’s last corrections aud additions, and notes by 
Wituiam G. Hammonn, Professor of Law in the Iowa State University. St. 
Louis: F. H. Thomas & Co. 1880. 8vo. pp. 352. 


Ir is perhaps questionable whether the science of legal interpretation and con- 
struction may profitably be studied abstractly. In Dr. Lieber’s work, which 
was first published as two articles in the American Jurist in 1833-39, the prin- 
ciples are vague and general; and this fault, possibly unavoidable, is increased 
by the curious involution of style and argument. One of his sentences contains 
sixteen successive commas, and no other punctuation; and he makes such 
errors in English as require for acquire, and lineal for linear. It takes him sev- 
enty pages to reach the subject; and he then dismisses an important part with 
the remark that it is desirable that some eminent jurist should write a book on the 
construction of contracts, deeds and wills. However, the work is diversified by 
a number of anecdotes, some of which are entertaining, and two puns; and half 
the present edition is given to Dr. Hammond's valuable, if somewhat ponderous, 
notes. As a piece of book-making, typographical, it is a success. 


A Treatise on the Law of Easements. By Joun Leysourn Gopparp, Esq. 
Much enlarged from the second English edition of 1877, by Eomunp H. Ben- 
nett, LL.D., Professor of Law in the Boston University. Boston: Hough- 
ton, Mifflin, & Co. 1880. 

Tue fact that Judge Bennett has selected the work before us for enlargement 
and republication in this country is prima facie evidence of its value to the pro- 
fession, and we are fully convinced, by an examination of its contents, of the 
justice of his choice. We do not wish to appear over critical; but we cannot 
wholly approve of the plan which the editor has adopted, of “ interweaving,” as 
he calls it in his preface, his own additions to the text into the body of the work 
without other distinguishing marks than a change in the method of citing author- 
ities. His own work, he says, can be easily known by the numbered references 
to cited cases; whereas the author’s citations are marked by the letters of the 
alphabet. Where, however, no authorities are cited by either party, it is impos- 
sible to trace the authorship. We think that this method does not do justice to 
either of the authors. Judge Bennett states that he has added in this way fully 
one hundred pages to the text, and has cited some five hundred new cases. The 
latter are naturally largely from American reports, as the author has cited but one 
decision of an American court, viz. that reported in the case of Tyler v. Wil- 
liamson, 4 Mason, 397. 

The system upon which the book was written is an unusual one, and the 
author in his preface explains why he adopted it. It seems that Mr. Goddard 
was appointed by the Digest of Law Commission to prepare a Digest of the Law 
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of Easements, which he completed after an exhaustive examination of the au- 
thorities. The report of the Commission never having been accepted and 
adopted by Parliament, Mr. Goddard enlarged his digest, at the request of his 
friends, into the present work. In preparing the digest, we presume he acquired 
the practice of declaring somewhat “ officially ” what the law was, which we notice 
in the book before us. We find generally a concise statement of the law, and 
then follow his explanations and authorities. The result of this method is that 
sometimes his statement of the law is too legislative, and is not wholly supported 
by his authorities. 

The arrangement which Mr. Goddard has adopted renders his book more use- 
ful to the profession than any of its predecessors. He divides the book into five 
chapters, and each chapter is subdivided into separate treatises upon the quali- 
ties of the five kinds of easements ; viz., those of Air, Light, Support, Water, and 
Ways. In his first chapter he defines what these easements are, and their limi- 
tations, and in the four other chapters, Acquisition, Extent and Uses, Disturbance, 
and Extinction of each of these easements is each treated with marked ability 
and at considerable length. To the practising lawyer this arrangement, as can 
be seen at once, is extremely convenient, as, in examining a question of law upon 
one branch of the subject, he can turn in this work directly to the chapter and 
section where that point is treated, without having to examine all the cases 
which have been decided with reference to all the other kinds of easemeuts upon 
that particular point. He can find all the cases upon the Acquisition of an 
Easement of Light collected in one section, without having to look at cases upon 
the Acquisition of Easements of Air and Support. 

The mechanical part of the book is extremely good. 


A Summary of the Law of Contracts. By C. C. LANGDELL, Dane Professor of 
Law in Harvard University. Second edition. Boston: Little, Brown, & 
Co. 1880. 


Tuis is a reprint of the Appendix to Prof. Langdell’s ‘‘ Cases on Contracts,” 
which was.noticed in our March number. Further study and reflection have 
more than confirmed the opinion there expressed of the author’s ability. 

It may be desirable, at a proper time, to give some reasons for different con- 
clusions on many esseutial points ; but that time is not the present. 


A Treatise on the Measure of Damages ; or, an Inquiry into the Principles 
which govern the Amount of Pecuniary Compensation awarded by Courts 
of Justice. By Turopore Sepewick. Seventh edition. By ARTHUR 
G. SepGwick and G. WitLert VAN Nest. New York: Baker, Voorhis, 
& Co. 1880. 

THE previous editions of this work have been so fully uoticed by us, and its 
many excellences pointed out, that we shall content ourselves with considering 
some of the features of the present edition. 

The work appears for the first time in two volumes. If this were necessary, 
we should not complain; but that it is entirely unnecessary can easily be de- 
monstrated. In the first place, there is much in the text which might now be 
condensed to advantage, the later decisions having settled the law and rendered 
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unnecessary the full discussion which was of value in the earlier editions. In 
the next place, if it is deemed advisable to make no change in the text, the 
work might still be printed in a slightly smaller type, and be equally legi- 
ble. For example, a page of the last edition of Angell & Ames on Corpora- 
tions contains on an average one-third more words than a page of the work 
before us. The two volumes of this work contain, with the table of cases, 
fourteen hundred and sixty-two pages. Deduct one-third, and we have nine 
hundred and seventy-five pages, which would make a single volume not incon- 
veniently large. If a law-book can be published in one volume instead of in 
two, it should be done, not only on account of convenience of reference, but on 
account of the difference in price, — a matter of no small importance to an over- 
burdened profession. 

In the present edition, the notes on many subjects are, as we are informed in the 
preface, “‘ either new, or have been enlarged or carefully remodelled.” We have 
read many of these with much interest, and find some of them to be admirable essays 
upon the subjects of which they treat. Many of them are, however, much more 
full than a treatise on the measure of damages calls for. The question whether, 
upon a given state of facts, a cause of action exists, is certainly a very different 
one from the question, what is the measure of damages upon certain facts. The 
latter question is not reached until it is ascertained that there is a cause of 
action. This distinction is so frequently disregarded by the learned author of 
this work, that his editors, perhaps, should not be blamed for not paying much 
attention to it. 

The most elaborate, and in our judgment the best, of the new notes is that 
on p. 218, of vol. 1, on the rule in Hadley vy. Baxendale. The English and 
American authorities are here fully stated and considered. 

An interesting note, and the last which our space will allow us to consider, is 
the one on p. 196, of vol. 2, on the subject of the rate of interest on an overdue 
contract, which by its terms states a rate to maturity greater than that allowed 
by law in the absence of a special contract. This note should be read in eon- 
nection with the note in the same volume on p. 160. This subject is a vexed 
one, and the authorities upon it are very conflicting. Mr. Parkin, the writer of 
the note, has collected most of the cases which bear upon it, and, although we 
do not concur in his conclusions, we commend the industry and learning which 
he has displayed. We fail to find a reference in either of the two notes to 
several English cases which should have been cited. See Morgan v. Jones, 
8 Exch. 620; Keene v. Keene, 3 C. B. x. s. 144; Gordillo v. Weguelin, 5 Ch. 
D. 287. 

Since the publication of the work, the case of Holden v. Trust Co., 100 U. S. 
72, has been reported. This case discusses the question very briefly, and, con- 
sidering the principles laid down by other judges of the same court in previous 
cases, we may be permitted to say, very inadequately. 

The Supreme Judicial Court of Massachusetts has, in the case of Union In- 
stitution for Savings v. Boston, not yet reported, in an opinion written by the 
Chief Justice, exhaustively reviewed the authorities and adhered to the rule 
laid down in Brannon v. Hursell, 112 Mass. 63. The statement in the opinion 
in that case, that ‘ the plaintiff recovers interest, both before and after the note 
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matures, by virtue of the contract, as an incident or part of the debt,” it is said 
by the Chief Justice, “‘ might well be modified so as to say that the interest after 
the breach of the contract, though not strictly recoverable as part of the debt, 
but rather as damages, is ordinarily to be measured according to the intention 
manifested by the contract, by the standard thereby established.” 


BOOKS RECEIVED. 


American Newspaper Directory. Containing accurate Lists of all the Newspapers and 
Periodicals published in the United States, Territories, and the Dominion of 
Canada, together with a Description of the Towns and Cities in which they are 
published. New York: George P. Rowell & Co., Publishers. 1880. 

International Law. By William Edward Hall, Barrister-at-Law. Oxford: at the 
Clarendon Press. 1880. London: Henry Frowde, Paternoster Row. 

The Liberty of the Press, Speech, and Public Worship ; being Commentaries on the Lib- 
erty of the Subject, and the Laws of England. By James Patterson, M.A., Bar- 
rister-at-Law, some time Commissioner of English and Irish Fisheries. London: 
Macmillan & Co. 1880. 

Reports of Cases determined in the Supreme Court of the State of Nevada during 1879 
and 1880. Reported by Charles F. Bricknell, Clerk of the Supreme Court, and 
Hon. Thomas P. Hawley, Associate Justice. Vol. 14. San Francisco: A. L. 
Bancroft & Co., Law-book Publishers. 1880. 

Zur Rechtsgeschichte der Rémischen und Germanischen Urkunde von Dr. Heinrich 
Brunner, Ordente Professor der Rechte an der Universitit Berlin. Erster Band: 
Die Privaturkenden Italiens, Das Angelsiichsische Landbuch, Die Frinkische Pri- 
vaturkunde. Berlin: Weidmannsche Buchhandlung. 1880. 
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GENERAL NOTES. 


Enforcing State Debts. — The legislature of New York at its recent session 
passed a statute authorizing the State to bring suits against other States which 
are indebted to its citizens. Whether it affords any effectual means of compel- 
ling these States to pay their defaulted debts is a matter of interest. The 
statute in question authorizes individual holders of such State debts to transfer 
them to the State of New York, so that suit may be brought in the name of the 
State against the defaulting States. It is understood that the efficacy of this 
statute will be tested immediately by instituting and prosecuting suits under it. 
Almost everybody outside the States that may be made defendants in these suits, 
and many persons in those States, will be very glad to see the suits successfully 
prosecuted to the conclusion. There are, however, many difficulties to be over- 
come after obtaining judgment against these States, before the money can be 
obtained. In the absence of State property to satisfy the judgments, perhaps the 
Supreme Court may order a levy of taxes to satisfy them. There’s the rub! If 
the people refuse to pay the taxes, and the legislatures of the States refuse to 
enforce the levy, will the United States marshals have the power, or will they 
be given the power by the general government, to enforce such levy ? 


William Green, LLD., the author of the first article in the present number 
of this Review, und one of the most distinguished members of the bar of the 
State of Virginia, died the twenty-ninth day of July last. He was sprung from 
an ancestry noted in the annals of the State, both in the military and the civic 
walks of life. The first of the family who settled in this country came to Vir- 
ginia about the year 1712, and settled in King George County. The grand- 
father of Mr. Green served throughout the whole Revolutionary War in different 
grades of military rank. John William Green, the father of the deceased jurist, 
was a gallant soldier in the War of 1812. He afterwards rose to great eminence 
as a lawyer, and at an early age was made one of the judges of the Court of 
Appeals of Virginia. 

The subject of this sketch was born in Fredericksburg in 1804. He studied 
law under his father, and settled in Culpeper County. In that county he spent 
many years, and just before the commencement of the late war he removed to 
Richmond as one of the leading practitioners in the Supreme Court of Appeals. 

During the days of reconstruction he was appointed one of the judges of the 
Court of Conciliation for the city of Richmond. The duties of this arduous and 
responsible position he filled with signal ability and fidelity. 
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With the late Judge Halyburton, the deceased had charge of the first law 
class established at Richmond College. It was not only as a successful prac- 
titioner of law that the deceased was noted, but he was widely known both in 
this country and abroad as an able writer aud authority on legal questions. At 
the time of his death he had in preparation a new edition of Butler’s Nisi Prius, 
Many years since he meditated a new edition of Wythe’s Chancery Reports, but 
being anticipated by the late B. B. Minor, who printed a new edition in 1852, 
Mr. Green gave the latter the benefit of his labors, and added as an appendix to 
the work References to Cases Pari Materia, and an Essay on Joint Tenants, 
&c. For some years past he has had in preparation a History of the Practice of 
Law in America, more particularly in Virginia, as derived from English forms 
and precedents. As a lawyer he was devoted to his profession, and his name is 
indissolubly connected with some of the greatest civil causes célébre in the His- 
tory of Virginia Jurisprudence. No man ever occupied a higher position at her 
bar, both for learning and research, in all the departments of law. 

Mr. Green was a vice-president of the Virginia Historical Society, and took 
a deep interest in preserving the ancient traditions of the old Commonwealth, 
— Condensed from The Richmond Despatch of July 30, 1880. 


NOTES OF EXCHANGES. 


Christianity as Part of the Law of England. — The Law Times for July 
3, 1880, after briefly noticing the union of law and religion in the past, and 


accounting for the fact, proceeds to show that Christianity is still part of the law 
of the land : — 


“Perhaps the best illustration of this proposition may be found in the punishments 
which may still be inflicted by the courts for such offences as heresy, blasphemy, and 
denying the truth of Christianity. Even lawyers may possibly be surprised to hear 
that heresy is still an offence, and liable to be visited with a temporal punishment. The 
old learning on the subject of heresy is so curious, that it is with some regret that we 
find ourselves compelled to pass it over without mention.” 


It seems that the writ for burning heretics is not in force, but that a statute 
infringing just as much the principle of civil liberty is in force at this day. The 
law on the subject is still shortly as follows: ‘‘ Every person guilty of atheism, 
heresy, &c., may, on conviction thereof, before a competent ecclesiastical court, 
be directed to recant and do penance, and to be excommunicated and imprisoned 
for such term not exceeding six months as the court may direct.” 


“Tf the law on the subject of heresy is somewhat startling, the laws relating to blas- 
phemy are still more so. Apparently blasphemy is itself a misdemeanor at common 
law. In Taylor’s case, which occurred under Charles II., an information was laid 
against the defendant for asserting ‘that Jesus Christ was a bastard, religion a cheat, and 
that he neither feared God, the devil, nor man.’ On his trial the accused set up the de- 
fence that these expressions were used in a metaphorical sense ; but this plea was not 
allowed, and Taylor was convicted and sentenced toa severe punishment. In the course 
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of the case, Sir M. Hale remarked that Christianity was part of the law of England, 
and that to reproach Christianity was to speak in subversion of the law.” 


The most important statutes on the subject are those of 1 Will. ITI. e. 18, 
and 9 & 10 Will. III. c. 32. The latter is directed against the offence of 
denying the truth of Christianity. It provides that “if any person educated 
in or having made profession of the Christian religion shall, by writing, printing, 
or advised speaking, deny any of the persons in the Holy Trinity to be God, or 
deny the Christian religion to be true, or the Holy Scripture to be of Divine 
authority, he shall for the first offence be incapable of any office or place of trust ; 
for the second, be rendered incapable of bringing any action, and shall suffer 
three years’ imprisonment without bail.” The Holy Trinity was repealed by 53 
Geo. IIT. ¢. 160, but with this exception the statute is still in force. 


“In 1797, one Williams was convicted of publishing a pamphlet called ‘ Paine’s 
Age of Reason,” which attacked Christianity, and ridiculed Christ and his disciples. 
In this case the court laid down that such an offence was indictable, both at common 
law and under the statute of William III. From such cases it would seem that any 
thing which strikes at the foundation of the Christian religion is punishable. But, as 
Sir James Stephen points out, it is improbable that any one would now be convicted 
of a misdemeanor for any decent expression of disbelief in Christianity.” 


In conclusion, the article says : — 


“Such is the present attitude of English law towards Christianity. As lawyers, we 
are concerned rather with what law is, than with what it ought to be. But we cannot 
help pointing out that it might be well if the law on this subject were revised, and 
brought into harmony with modern feeling. We are far from suggesting that law 
should discard all notice of religion. Religion, as one of the great phenomena of life, 
must be recognized by law. But it is no part of the law’s duty to inculeate or put a 
premium on the profession of any particular form of religion. ‘La Loi est athée’ is a 
maxim consonant at once with sound policy and true religious feeling. If it be con- 
tended that such laws as we have sketched are practically absolute, we can only reply 
that this is an additional reason for their formal repeal.” 


While in our own country there are no statutes now in force so subversive as 
these of civil rights and religious liberty, it is much to be feared that there may 
still be found upon the statute books enactments bearing traces of former days, 
when intolerance and superstition were potent forces in the making of laws; and 
to such statutes the remarks quoted are quite applicable. 


Concerning Solicitors’ Letters.— The Solicitors’ Journal, London, July 
10, 1880, in a leader upon this subject, has some very sensible suggestions, and 
among them the following : — 


“In letters written by one solicitor to another on ordinary business matters, nothing 
More appears to be necessary than clearness and conciseness, and a courteous assumption 
of the technical knowledge of the correspondent. The letter is to be read by a busy 
man; hence the meaning of the writer should be expressed in as few words as is con- 
sistent with perfect clearness. The writer must, first of all, be sure that he has some- 
thing to say, for this is pre-eminently a case in which, as Theophrastus Such has put it, 
‘Blessed is the man who, having nothing to say, abstains from giving us wordy evidence 
of the fact.” Having something to say, he must put it as shortly as he can. The diffi- 
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culty is to be terse without being curt. It has often struck us that the young solicitor of 
the present day, accustomed as he is to telegrams, is inclined tg fall into the error of 
rather rude curtness. This is not likely to lead to successful correspondence. A mag 
who has written a letter explaining at some length his view of the course to be pursued, 
does not greatly appreciate a dry reply to the effect that the writer is unable to concur in 
the course suggested. A still more unwise mode of procedure is for the solicitor to 
assume a lofty air of superior knowledge in his communications with his professional 
brethren. There are certain members of the profession who are fond of the formula, 
‘Do you really contend that,’ &c., or ‘ Do I understand you really to mean that,’ &e., 
as though the writer were positively unable to credit the crass ignorance and stupidity 
of his correspondent. There are others who adopt what we have heard described as the 
‘great-coat and walking-stick’ style of address. They are always referring to what 
they are pleased to call ‘the common-sense view of the matter ;’ ‘common sense forbids 
them to believe’ — what it is inconvenient for them to admit, and any view opposed to 
their own is condemned (in case arguments are lacking) as an exceedingly technical way 
of looking at the question. Now, an expert letter writer holds it to be a cardinal 
maxim to treat his professional correspondents with respect. It is not safe to sit down to 
write a letter to a brother solicitor with the idea that he knows less law, or is less acute, 
than yourself. Some of the best letter writers we know, like the greatest generals in 
history, invariably frame their tactics on the assumption that they are matched with an 
excessively clever, wily, and well-informed adversary.” 


Experiments in Life and Death, like Dr. Tanner's, are likely, if successful, 
to produce imitations. It is, therefore, as well to inquire whether there is any 
weapon in the armory of the law to suppress exhibitions of evil example like 
this. Would an experimentalist of this kind be guilty of attempting suicide? 


The first answer which rises to the lips of a lawyer is in the negative, because 
nothing is further from the exhibitor’s intention than to kill himself. Reflection 
shows that this answer does not exhaust the matter. If there were such a 
érime as self-manslaughter, — that is, killing one’s self by culpable neglect, — the 
person who will eat no food would clearly be guilty of attempting that crime. 
But when this abstention from food takes place in a reckless disregard whether 
life is destroyed or not, the offence becomes graver, and the offender would be 
guilty of an attempt at self-murder. A man who threw himself from the top of 
a church-tower could not, if by some lucky chance he should survive, excuse 
himself from a criminal charge on the ground that he was trying the strength of 
his bones. A person who attempted to starve himself within an inch of life 
would, we think, be guilty of that degree of recklessness which legally amounts 


to intention, and might be dealt with according to law.— The Law Journal, 
London, July 31, 1880. 


Authority of Wives as Agents of their Husbands. — A series of articles 


on this subject is commenced in The Irish Law Times for July 10, 1880, and 
continued in the issue of July 17. 


Impeachment of Witnesses. — The Virginia Law Journal for July, 1880, 
contains an article in which are considered the questions, whether the ex- 
amination should be confined to the general reputation of the witness, or may 
extend to particular facts, transactions, or acts; whether it should be confined 


NOTES OF EXCHANGES, 673 


to his truth and veracity alone, or extended to his whole moral character ; 
and whether the impeaching witness may be allowed to state that he would not 
believe the assailed witness on oath. The conclusion in regard to the first 
inquiry is, that the examination should be confined to the general reputation. 
Upon the second, the authorities in the Northern States favor the doctrine that 
the inquiry should be limited to the general reputation of the witness, while 
those in the Southern States favor the doctrine that the inquiry should em- 
brace his whole moral character. Upon the third point the authorities are 
divided, though the English rule, and perhaps the weight of authority in Ainerica, 
is that the impeaching witness may state whether he would believe the assailed 
witness on oath. 


What Constitutes a Majority of Electors ?— The cases upon this ques- 
tion are collected and examined in The Albany Law Journal for July 17, 1880, 
with special reference to the recent decision of the Supreme Court of Indiana. 
which, it concludes, is not founded in correct principle, although it is supported 
by a majority of the authorities. 


Extradition and Civil Claims. — The Law Journal for July 31, 1880, con- 
siders this subject in the light of the recent case of Pooley v. Whetham, decided 
by the Court of Appeal, July 23, 1880. Mr. Pooley was arrested in Paris on 
an extradition warrant for a crime against the bankruptcy laws. This charge 
was heard, and dismissed as groundless. He was then detained upon a civil pro- 
cess in the bankruptey case, and he applied for release on the ground that his 
detention was contrary to the Extradition Act, and also that the bankruptey 
charge was collusive, and intended only to bring Mr. Pooley to England for the 
purpose of attacking him in the civil action. The application was denied, the 
charge of collusion not being sustained; but the court declared that, if it had 
been sustained, it would have been its duty to discharge Mr. Pooley. The pro- 
cess of extradition should be carefully guarded. It is necessary not only to see 
that the surrendered man be not punished for some crime strange to the sur- 
rendering country, or for some offence different from that for which he was sur- 
rendered, but also to see that the process be not employed to enforce civil actions. 
But as regards the latter abuse of the process no injustice will be committed, 
so long as every approach to collusion is carefully watched. If there be no col- 


lusion, it is not necessary to see that the surrendered man be not made to pay 
his debts. 


A Married Woman's Debts. — The Law Journal for July 31, 1880, discusses 
the question whether a married woman can charge her separate property for 
debts incurred before the property is acquired. The argument against such a 
charge is that a married woman has no capacity to contract, except in so far as 
she possesses separate estate ; and, therefore, if she makes a contract when she 
has no separate estate, it is altogether void. But this argument contains a 
fallacy ; for it cannot be contended that a married woman can only contract so as 
to find the property which she possesses at the time of the contract. Neither is 


the contract to be regarded as a charge. This view is no longer tenable. The 
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recent case of Flower v. Buller is briefly stated, and Pike vy. FitzGibbon, 40 Law 
J. Rep. Ch. 493, is cited. 


Of the Frame and Method of Reports. — New Jersey Law Journal for 
August, 1880. 


Criminal Law and Insanity. — Ibid. 


Ultra Vires.— Mr. Arthur Biddle has the first part of an article upon this 
subject in The Central Law Journal for July 30, 1880. He refers in this to cases 
where this defence is inadmissible in actions against corporations. 


Restraint of widely-diffused Trades. — The Law Journal for July 3, 
1880, discusses a recent case in which the question of area in contracts in restraint 
of trade was involved. A person employed by a champagne house in France, 
there agreed not to represent any other champagne house, and that he 
would not establish himself or associate himself with others in the same trade for 
ten years. He, within that time, established himself in London, and sold cham- 
pagne. An injunction was obtained against him in Switzerland, and an attempt 
was made in the Chancery Division to enforee this in London. The first ques- 
tion was, whether the law of England prohibiting contracts in restraint of trade 
applied, or whether the French law applied; and the court had no difficulty in 
deciding that the lex fori and not the lex loci prevailed. Such a law is a 
matter of policy and depends upon considerations of public advantage. 

Upon the more important point, whether a contract in restraint of trade is in- 
valid when the area is unlimited, Mr. Justice Fray decided that there is no 
such positive rule, and held that the burden of proof is upon the person who has 
to make out the restraint. He distinguished trades that are widely diffused from 
others which from their nature and necessities are local. His conclusion was 
that the contract was not in restraint of trade; and he directed an injunction. 
His opinion is criticised as paring down the principle that a man cannot sell his 
right to carry on a trade. Roussillon v. Roussillon, 42 L. T. Rep. nN. 8. 679. 

The case is also noticed in The Law Times for July 31, 1880. 


Contracts limiting Liability of Carrier of Goods by Railway. — Irish 
Law Times, July 24, 1880. 


Infants’ Promises of Marriage. — The action for breach of promise of mar- ~ 
riage has long been remarkable for its good fortune. Whether or not there is a 
special cherub which sits up aloft and looks after its life, it is certain that it has 
escaped numerous dangers. As an ‘agreement made upon consideration of 
marriage,” the promise was clearly within the words of section 4 of the Statute 
Frauds; and Comyn’s Digest tells us, “‘ If there be a promise of marriage, there 
must be amemorandum in writing, for it is within the words and not out of the 
intent of the act.” But the judges managed to extricate it by the refinement 
that promise of marriage is, in strict language, made in consideration of another 
promise of marriage, and not in consideration of marriage itself. Of late years, 
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ruthless legislators have declared that no action ought to lie in respect of so 
frivolous a claim; but their chief instigator, Mr. Herschell, has, with the usual 
good luck of this form of action, been made Solicitor-General, and distracted by 
graver occupations. Infants, in the legal sense, are particularly interested in 
this form of action, and the Infants’ Relief Act, 1874, might fairly have been 
supposed to have dealt a terrible blow at it. In Coxhead vy. Mullis, 47 Law J. 
Rep. C. P. 761, Lord Coleridge held that this act applied so as to prevent an 
infant, who had continued in the relation of an engaged man after he came of 
age, from being sued for breaking off the match. Now, however, Lord Coleridge 
has been overruled in his own court; and in Ditcham v. Worrall, reported at 
page 96 of the Notes of Cases for this year, it has been held that the continuing 
relation amounts to a fresh promise, and, therefore, the Infants’ Relief Act is 
escaped. — The Law Journal, July 10, 1880. 


Conditions in “ Left-Luggage” Tickets. — The Journal of Jurisprudence 
and Scottish Law Magazine for August, 1880, states, and comments upon, the 
case of Handon v. Caledonian Railway Co. The action was by a passenger 
who, upon arrival by railway at Glasgow, left a trunk at the “left-luggage ” or 
“ cloak-room ” office, paid the usual fee of two pence, and received the usual ticket. 
The trunk was not put into the office, but was left upon the platform and was lost. 
The ticket upon its face referred to conditions on the back of the ticket, one of 
which was that the company would not be responsible for articles “ deposited 
in their cloak-room or warehouse” when the value exceeded £5; and on this 
ground the company defended. But the court held that the condition only 
applied where the article was warehoused, and that leaving a trunk upon the 
platform was not warehousing it. The case of Harris v. Great Western Ry. Co., 
L. R. 1 Q. B. Div. 515, was a similar case, but was decided upon principles 
antagonistic to those in the Scottish case. 


The Writ of Habeas Corpus, its Uses and Abuses.— The Pacific 
Coast Law Journal for July 3, 1880, in a supplement, has an elaborate and 
learned review, by Delos Lake, Esq., of San Francisco, of the decision of the 
Supreme Court of California, In re Dennis Kearney. He shows, conclusively, 
that the court made a startling and mischievous misuse of the writ of habeas cor- 
pus, by turning it into a writ of error, and usurping the power delegated by the 
Constitution to an inferior court. After examining the cases, he says: — 


“T have thus reviewed a number of cases from the different States and the United 
States. The principle is the same in all of them. Though there may be, and necessa- 
rily is, considerable diversity in the facts of the different cases, there is none whatever in 
the law of them, excepting the single case of Corryell, 22 Cal. 179. They universally 
hold that, after judgment in a criminal case of a court of competent jurisdiction, the 
prisoner cannot be discharged upon habeas corpus. I have yet to find one case which 
holds otherwise. Kearney was convicted in a court of competent criminal jurisdiction 
having the same over both the offence and the person.” 


Set it down to the account of an elective judiciary. 


Plans annexed to Particulars of Sale.— Solicitor’s Journal, July 3, 
1880. 
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Does the Infringement of the Terms of a Patent constitute one Cause 
of Action. — The Central Law Journal, July 16, 1880. 

Keeping back the Sea. — The Law Journal, July 17, 1880. 

Marriage Contracts by Infants. — The Irish Law Times, July 3, 1880. 


The Value of the Roman Law to the Modern World. — Translated 
from the German of Prof. Rudolph von Jhering, in the Virginia Law Journal 
fur August, 1880. 


The Plea of Insanity as an Answer to an Indictment, by John Ordro- 
naux, in The Criminal Law Magazine for July, 1880. 


Interposing the Statute of Limitation by Demurrer, by Franklin Fiske 
Heard, in The Criminal Law Magazine for July, 1880. 


The Acts of an Agent, after Death of his Principal, by Joseph Wilby, 
in The American Law Register for July, 1880. 


“Public Place” and “Public House” defined in Albany Law Journal for 
July 10, 1880. 


Treaties and the Federal Convention, by Samuel T. Spear, in The 
Albany Law Journal for July 10, 1880. 


Jurisdiction of Actions for Injuries to Lands situated in a Foreign 
State. — The Albany Law Journal for July 17, 1880. 


Liability of Tenant for Life for Permissive Waste. — Solicitors’ Journal 
for July 24, 1880. 


Drinks, Drinkers, and Drinking are considered in their legal aspect by Mr. 
R. V. Rogers, Jr., in The Albany Law Journal for July 31, 1880. 


The Southern Law Review for August-September, 1880, contains elabo- 
rate and learned articles upon the following topics : — 


Liability of Telegraph Companies for Negligence, by Edwin G. Merriam, 
of St. Louis. 


Of the Influence of European Speculation in the Formation of the 
Federal Constitution, by W. T. Brantly, of Baltimore. 


Concerning Insurance Agents, by James O. Pierce, of Memphis. 


Liability of Directors of Corporations, by Seymour D. Thompson, of 
St. Louis. 


The Law of Newspaper Libel. — The North American Review for August, 
1880, contains a very interesting and learned article upon this subject by John 
Proffatt. Of “the liberty of the press,” he says: ‘‘ However inestimable the 
right may have been once regarded, it is certain that, at the present time, the 
phrase conveys no such idea of a public blessing as it formerly did. Unfortu- 
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nately, it now suggests a dangerous and unrestrained license in the vituperation 
of private character, in the publication of much that is vile and demoralizing, 
and in the misrepresentation of public men and measures. On all sides we hear 
complaints of this license and abuse ; and the courts are more and more resorted 
to for redress. So now it is not so much a question of enlarging the liberty, as 
of circumscribing it; not one of guarding it, so much as restraining it.” He 
quotes a statement of The New York Herald, published in 1869, that there were 
then pending no less than 756 libel suits against the press, in which there was 
demanded no less than $47,500,000 damages. After considering, in a general 
way, the nature and limit of the privileges of the press, he considers the sub- 
ject more specially, with ample citations of cases, under the three divisions: 
1. Comments respecting public men; 2. Criticism; 3. Reports of judicial pro- 
ceedings. 


NOTES OF CASES. 


UNITED STATES COURTS. 


KANSAS. 


Mortgage. — Future Advances. — A mortgage given to secure future advances, 
at a time when no indebtedness existed, is valid. 

Debtor and Creditor.— Application of Money. — Where money has been 
received in part payment of a running account, and no specific application has been 
made of the same, a chancellor can, in his discretion, apply such money to that portion 
of the account which remains unsecured, without regard to the order of time in which 
the indebtedness for the several items of account was incurred. Schulenburg y. Martin. 
Circuit Court. Decided June 14, 1880.— The Federal Reporter, July 6, 1880. 


MARYLAND. 


Indorsee.— Statute of Limitations. — In a suit by the drawee of a bill of ex- 
change against an indorser, where such bill was drawn by the treasurer of the United 
States, and the name of the payee forged, the Statute of Limitations does not begin to 
run until judgment has been obtained by the United States against the drawee. Mer- 
chants’ National Bank of Baltimore v. The First National Bank of Baltimore. Circuit 
Court. Decided June 30, 1880.— The Federal Reporter, Aug. 3, 1880. 


Admiralty. — Collision. — Negligence. — Rate of Speed. — It is negligence 
in a schooner, under the general rules of the sea, not to show a torchlight, or do some- 
thing else calculated to give notice of her dangerous proximity to an approaching steam 
vessel. 

A steam vessel is not bound to slacken her rate of speed until there is apparent dan- 
ger, and has a right to presume that every vessel approached will give such notice as 
the local usages of the place or the general rules of the sea require. 

Local usages growing out of the observance of acts of Congress are binding upon 
foreign vessels, and pilots are employed not only to keep such vessels on their proper 
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course, but also to enable them to understand the local usages governing the navigation 
of the waters in which they are sailing. Kennedy vy. Steamer Sarmatian. Circuit Court, 
Decided June 10, 1880. — The Federal Reporter, July 20, 1880. 


MASSACHUSETTS. 


Adopted Child.— Vested Interest.— Act of 1876, c. 213, construed, 
— After a specific bequest to his wife, the testator devised the residue of his estate to the 
defendant and others, in trust, to pay the income to his wife for life, and at her death to 
his children during their lives respectively, in equal shares; and, upon the decease of 
each child, to convey and transfer his or her share and portion of the property, real and 
personal, above devised, &c., to his or her child or children then living, in equal shares, 
and to the lawful issue then living of any deceased child of such child; and in default 
of any such child, children, or issue then living, to the testator’s heirs-at-law. The 
testator died in 1857, leaving eight children. One of them dying in 1879, left no 
children, unless W. K. T., one of the defendants, could be so considered. W. K. T. 
was adopted in 1874, in accordance with the then existing laws of Massachusetts. 

Though by the statutes then in force an adopted child was conclusively taken to be 
the equivalent of a legitimate child of the parent or parents who had adopted him (with 
two exceptions, unimportant in this case), it was argued that the will expressed a gene- 
ral intent to favor those who were of the testator’s blood, by its final limitation over to 
his heirs if his children’s children should leave no issue. 

But the court (Lowe t, J.) held that “ an adopted child is a child, and is issue, and 
no general inferential intent can overrule the language.” 

Chapter 213 of the acts of 1876, repealing chapter 310, 1871, and changing the law of 
adoption very materially, was held not to affect the rights of one adopted before its pas- 
sage. Under the law as it stood at the time of the adoption of W.K. T., he took cer- 
tain vested rights under the will, which the statute of 1876 did not and could not 
disturb. Tirrell vy. Bacon. Circuit Court. Decided July 17, 1880.—3 Federal 
Reporter, 62. 


MISSOURI. 


Removal.—Time of Filing Petition. — Under the act of 1875, a petition ‘or 
removal must be filed before or at the term at which the cause might first by law be 
tried, although the pleadings have not been settled at that time. Murray v. Holden. 
Circuit Court, Western District. Decided June, 1880.— The Federal Reporter, July 6, 
1880. 


Removal.—Want of Controversy.—Rev. St. §639.— There is no right of 
removal, under section 639 of the Revised Statutes, after a stipulation has been filed in 
the State court, admitting the claim sued upon. 


Same. — Attachment.— Controversy.— A controversy between citizens of dif- 
ferent States, as to the validity of an attachment, may constitute a case removable, 
within the meaning of the statute, where the amount in dispute, exclusive of costs, 
exceeds the sum or value of $500. Keith v. Levi. Circuit Court, Western District. 
Decided June, 1880.— The Federal Reporter, July 6, 1880. 


NEW JERSEY. 


Bankruptcy. — Fraud. — Limitations. — A bankrupt living in North Carolina, 
failed to include certain railroad bonds in his schedule. The petition in bankruptcy was 
filed May 28, 1868. Shortly afterwards the bankrupt removed to New Jersey, and died 
there in 1877. His son, who was his executor, claimed these bonds as his own property, 
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asserting that they had been transferred to him by his father, in payment of advances. 
While this controversy was pending in the Essex County Orphans’ Court, this suit was 
brought by the assignee, claiming the bonds as the property of the bankrupt. 

It appeared that the bankrupt had delivered the bonds to C. in New York, some of 
them to be held subject to his order, others as collateral security for debts which were 
afterwards paid. The bonds were all delivered back to the bankrupt shortly after the 
petition was tiled, and he drew the dividends until his death. 

Hed, \. That, in the absence of all proof to the contrary, the deposit of the bonds 
with C. was a device to defraud creditors, and that the bonds belonged to the assignee. 

2. That there was no evidence of laches in the assignee, and the suit was not barred 
by the lapse of time. 

3. Where an action is brought to redress fraud concealed by the bankrupt, or fraud 
which by its nature remains secret, the Statute of Limitations does not begin to run until 
the fraud is discovered. Assignee of Fullings v. Fullings’s Executrix et al. District Court.’ 
Filed July 1, 1880.— The N. J. Law Journal, August, 1880. 


NEW YORK. 


Patents. — Plaintiff, while in the employ of the fire department, attached his 
inventions to two of the departments’ engines. He subsequently took out a patent under 
the acts of 1836 and 1839. The invention was extensively used by the fire depart- 
ment. It was claimed that, under section 7 of the act of 1839, as construed by McClung 
v. Kingsland, the defendant had the right to use and practise the invention without 
liability. Held, that the act of 1870, § 37 (16 Stat. at L. 203), limited the right of a 
person constructing or purchasing a patentable article before the application for a patent 
to the right to use or sell the specific thing, and must be considered as a legislative 
construction of the former acts; but, if not, Congress has full power over patents, and 
this act may govern the right of recovery in actions brought since its passage. J/ed, 
also, that an infringement by the fire department was an infringement by the city, 
being only an agency of the latter Brickell v. The Mayor, &c. of the City of New York. 
United States Circuit Court, Southern District. Opinion in full by Wattace, J.— 


The Daily Register, July 19, 1880. 
OHIO. 


National Banks.— Taxing Deposits. — The officers of national banks can- 
not be compelled by State laws to present for inspection to the tax officers of the State 
their books, showing the amounts of deposits, so as to enable such officers to reach such 
sums for taxation to the depositors. National Banks vy. Auditor of Mahoning County. 
Circuit Court, Northern District. — Weekly Cincinnati Law Bulletin, July 26, 1880, 
p. 515. 


The partnership agreement may provide for a continuance of the firm 
after the death of the partner, and each may bind his whole estate for debts 
incurred after that date, or may bind only such part as is then embarked in the business. 
The same result may be accomplished by will. But whether by agreement or by will, 
the most unambiguous language will be required to bind the general estate of the dece- 
dent, for debts contracted after his death. Cook v. Rogers. Circuit Court, Southern 
District. — Weekly Cincinnati Law Bulletin, July 5, 1880. 


PENNSYLVANIA. 


Patent. — Inception of Invention. — A patentee whose patent is assailed, upon 
the ground of want of novelty, may show, by sketches and drawings, the date of his 


680 REVIEW OF THE MONTH. 


inceptive invention, and if he has exercised reasonable diligence in perfecting and adapt- 
ing it, and applying for his patent, its protection will be carried back to such date, 
Reeves v. The Keystone Bridge Co., 1 Off. Gaz. 466, followed. Kneel v. Sheriff. Circuit 
Court, Western District. Decided June, 1880. — The Federal Reporter, July 20, 1880, 


Revenue Law. — Distilled Spirits. — Forfeiture.— Construction of Stat- 
ute.— “Stand casks” forming part of the fixtures of a retail liquor saloon, and used 
for holding distilled spirits, are not required to be stamped, and their contents are not 
liable to forfeiture, under section 3289, Rev. St., because of the absence of such stamp. 
United States v. Cask of Gin, &c. District Court, Eastern District. Decided July 13, 
1880. — The Federal Reporter, July 27, 1880. 


Admiralty. — Charter-party. — Effect of Material Alteration. — A charter- 
party will be avoided by a material alteration made by one of the contracting parties, 
without the knowledge or consent of the other, after the paper has been signed by both 
parties, but before it has been delivered. 

A charter-party, signed by the captain, was forwarded to the charterers, who signed 
it, and sent it to their agent for delivery to the captain’s brokers, The agent, without 
authority from the charterers, and without the knowledge of the captain or owners, but 
with the knowledge of the captain’s brokers, made a material alteration. Held, that the 
charterers could not enforce the charter-party. The assent of the captain or owners to 
such alteration is not sufficiently proved by the testimony of the ship’s brokers that, 
under the circumstances, they must have obtained such consent, although they have no 
distinct recollection of so doing. Pew v. Laughlin. District Court. Eastern District. 
Decided July 6, 1880.— The Federal Reporter, July 27, 1880. 


STATE COURTS. 
CALIFORNIA. 


Voluntary Payment. — Contribution. — Several parties become liable on the 
bond of a public administrator. They settle upon the amount that each one is to pay. 
Plaintiff afterwards pays the whole, and seeks contribution from his co-sureties. He 
alleges the agreement between the co-sureties by which they settled the amount each 
should pay; but he makes no averment that the defendant ever agreed to pay the plain- 
tiff any thing, or that it was understood or agreed between the plaintiffs and defendant, 
or any of the parties, that the plaintiff should pay the defendant’s pro rata share of the 
deficit, in consideration of which the defendant should refund to plaintiff. “The com- 
plaint failing to show any agreement or understanding by which the plaintiff was 
authorized by the latter to repay, it fails to show any right in the plaintiff to recover 
what must be regarded, as the case is presented by the complaint, as a voluntary pay- 
ment. No man can be a debtor for money paid, unless paid at his request.” Curtis v. 
Parks. Supreme Court. Filed July 2, 1880.— San Francisco Evening Bulletin, July 3, 
1880. 


Pleading. —Insufficient Complaint. — In a complaint on a fire insurance 
policy, plaintiff averred that she had “duly performed all conditions” of the contract, 
and purports to set out the contract. The policy says that the “application of the 
assured ” “forms a part of this policy;” but this application is not set out. Held, that 
the demurrer to the complaint should have been sustained. ‘ Where a party relies upon 
a contract in writing, and it affirmatively appears that all the terms of the contract are 
not set forth in hec verba, nor stated in their legal effect, but that a portion, which may 
be material, is omitted, the complaint is insufficient.” Gilmore vy. Lycoming Insurance Com- 
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pany. Supreme Court. Filed July 19, 1880.— San Francisco Evening Bulletin, July 
21, 1880. . 


Evidence. — Intent. — In a trial for murder, when it depends upon the determina- 
tion of the question, by whom was that affray commenced, whether the verdict is to be 
murder or manslaughter, and the circumstances are equivocal as to which one of the 
two men commenced the fray, the fact that deceased had previously stated that he “in- 
tended to kill” the defendant, is competent evidence. People vy. Alvitre. Supreme 
Court. Filed July 19, 1880.— San Francisco Evening Bulletin, July 21, 1880. 


Insolvency. — Suspended Statutes. — The indebtedness set forth in the com- 
plaint was all contracted before the first day of September, 1878, —the date of the 
repeal of the United States bankrupt laws. The answer avers that the defendants 
have been discharged from all their indebtedness under the State insolvent laws, &c. 
The court below held that indebtedness incurred before the first day of September, 1878, 
could not be discharged under the State laws. Judgment reversed, &. Opinion cites 
Austin v. Caverly, 10 Metc. and Atkins v. Spear, 8 id. 481, “A law may subsist, 
although any or all persons be prohibited for a time from taking advantage of its 
benefits. The operation of the insolvent law was suspended, in the sense that no pro- 
ceedings could be commenced for a discharge under it while the general bankrupt law 
existed. The moment the law could be resorted to by any one, it could be resorted to 
by all, to whom, by its letter, its benefits were extended.” Boedfield v. Read et al. 
Supreme Court. Filed July 20, 1880.— San Francisco Evening Bulletin, July 28, 1880, 


Breaking Jail, pending an Appeal. — Dismissal of Appeal. — The defendant 
was indicted for murder, tried in the District Court, and sentenced to be hanged. He 
prosecuted an appeal to the Supreme Court, but pending the appeal escaped from 
custody, After argument on the motion of the Attorney-General to dismiss the appeal, — 
the motion was granted. The opinion cites 31 Me. 592; 14 Gratt. 677; 20 id. 723; 
97 Mass. 543; 59 N. Y. 80; 94 U. S.97; 17 Q. B. 514; id. 503. “Courts have no 
jurisdiction over persons charged with crime, unless in custody, actual or constructive. 
It is true that an indictment may be found against one not in custody, but steps are 
taken in such case to secure his person. And unless an arrest is effected, the cause can 


proceed no further. People v. C. W. Redinger. Supreme Court. Filed July 20, 1880. 
— San Francisco Evening Bulletin, July 23, 1880. 


MASSACHUSETTS. 


Exclusion of Parol Evidence of Intention of Parties to Written Instru- 
ment. — In an action of contract to recover a balance due under a written agreement, 
signed by the plaintiff and one Davis, by the terms of which the plaimtiff agreed to build 
a house on Davis’s land for a certain sum of money, but after signing the contract the 
plaintiff refused to go on with the work unless Davis’s brother signed the contract as 
surety, it was held that the brother was not bound as surety by simply signing the agree- 
ment; that parol evidence tending to show that all parties concerned understood that 
the brother intended to become a surety, and be bound thereby, is inadmissible. If, after 
applying all known rules of interpretation, the intention of a party whose name is 
signed to a contract cannot be ascertained from its terms, then it is a case of incurable 
uncertainty, and the contract cannot be enforced against him. Merely signing a con- 
tract containing mutual and dependent stipulations between the original parties named 
in it, shows nothing that would lead to the inference that the signer was a surety for or 
joint promisor with one rather than the other original party. Blackmer v. Davis et al. 
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Supreme Judicial Court. Decided June, 1880.— The Mass. Law Reporter, July 3, 
1880, 


Personal Injuries. — Defect in a Public Park. — Liability of the Town — 
In an action of tort to recover for personal injuries occasioned to the plaintiff while 
travelling upon a public park having foot-paths across it, which, it was alleged, the 
defendant town negligently suffered to be out of repair and unsafe, it was held that, 
although the town had constructed foot-paths and walks over the park in various direc. 
tions, those paths were not a part of the system of highways. They were not laid 
out as public ways, and the town is not liable under the statutes respecting highways or 
town ways for any defect or want of repair which may exist in them. Nor can the 
town be held liable upon the ground that it negligently suffered a dangerous place to 
exist in the park, and failed to give proper notice to persons using the park by its invi- 
tation or license. It holds the park, not for its own profit or emolument, but for the 
direct and immediate use of the public. If it can be said that there is any duty in the 
town to construct paths over it, or to keep such paths in repair, it is a corporate duty, 
imposed upon it as the representative and agent of the public and for the public benefit. 
For a breach of such a duty a private action cannot be maintained against a town or 
city, unless such action is given by statute. Clark v. Inhabitants of Waltham. Supreme 
Court. — The Mass. Law Reporter, July 10, 1880. 


Personal Injuries. — Coasting Accident on Boston Common. — Liability 
of the City. — In an action of tort to recover for personal injuries occasioned to the 
plaintiff by being struck by a sled on Boston Common, the plaintiff contended that, if 
there is no statute liability, the city is liable “ as owner of the land, and the maker and 
repairer of the way upon which the plaintiff was invited to go.” Held, that if there is 

any legal duty to keep the paths in safe condition, it is solely a public duty, for a breach 
‘of which no action lies by an individual who is injured, unless the statute gives such 
action. Steele v. City of Boston. Supreme Judicial Court. Decided June, 1880.— The 
Mass. Law Reporter, July 10, 1880. 


Landlord and Tenant.— Personal Injuries. — A landlord is responsible only 
for such parts of his tenement house as remained under his own general control and 
management. When a portion of a building is let, and the tenant has rights of passage- 
way over staircases and entries in common with the landlord and the other tenants, there 
is no such leasing as would exonerate the landlord from all responsibility for the safe con- 
dition of that portion of which he still retains control, and which he is bound to keep in 
repair; as to such portion, he still retains the responsibilities of a general owner to all 
persons, including the tenants of his building. Looney v. McLean. Supreme Judicial 
Court. Decided June, 1880.— The Mass. Law Reporter, July 10, 1880. 


Promissory Note.— Presentment to Maker.— Payment by Indorser 
upon False Notice of Dishonor.— Where the maker of a note has no place of busi- 
ness, and the note does not specify any place of payment, it is payable at the maker’s 
house, and the presentment at the place which had formerly been occupied as a 
place of business by the maker, without any inquiry as to his place of residence, 
is not a good presentment, and does not show such diligent search for the maker, 
and failure to. find him, as would excuse a want of presentment of the note and 
demand of payment. Such a note would not be dishonored, and the indorsers 
would be discharged from all liability; and if, relying on the notice of dishonor 
given them as true, they pay the note, such payment would be made under mistake of 
fact on their part, and they would be entitled to recover the amount paid in an action 


NOTES OF CASES. 683 


for money had and received. Talbot v. National Bank of the Commonwealth. Supreme 
Judicial Court. — The Mass. Law Reporter, July 24, 1880. 


Construction of Will.— After-born Grandchildren. — Perpetuity — 
Where a testator bequeathed the income of her estate to her daughter, during her life, 
and upon her decease the children of said daughter were to have the income during their 
lives, the principal to be divided among the heirs-at-law of said grandchildren, it was 
held that the limitation over to the heirs-at-law of the children of the testator’s daughter 
is in violation of the law against perpetuities, and is void; for the devise of life-estates 
to the children of the testator’s daughter would include children born after the death of 
the testator, and the limitation over to the heirs of such children is void for remoteness. 
Lovering v. Lovering. Supreme Judicial Court. Decided June, 1880.— The Mass. 
Law Reporter, July 31, 1880. 


MISSISSIPPI. 


An Easement by Prescription in a Party-wall between Two Houses is 
at an End upon the Destruction of the Houses.— Cuatmers, J. Complainant 
and defendants were the owners of adjoining lots in the city of Vicksburg, upon each 
of which stood brick buildings connected by a party-wall, one half of which rested on 
either lot. The buildings had been so constructed more than twenty years ago by one 
who then owned both lots, and in consequence of sales by him to different persons, they 
had become by subsequent conveyances the property in severalty of the parties to this 
suit. 

On the 17th day of March, 1879, the building of complainant was totally, and that 
of defendants partially, destroyed by fire. The party-wall was somewhat injured, but to 
what extent is a matter of dispute. Both parties were insured in the same company, 
and, upon an estimate of damages made by experts, received payment from the company 
upon the basis that the party-wall had been rendered useless and would have to be re- 
built. Defendants insist that they received their money from the insurance company in 
bulk, and without knowledge that in so doing they obtained payment in full for one 
half the value of the wall. Shortly afterwards they began to repair or rebuild their 
houses, using the old party-wall for that purpose, whereupon complainant filed this bill 
enjoining them from so doing, alleging that the wall was unsafe and dangerous, and 
praying that it should be torn down and rebuilt from the foundation, if thereafter to be 
used as a party-wall. 

Defendants having answered, averring the entire safety and trustworthiness of the 
wall, much testimony was taken on the subject, which seems to have satisfied the Chan- 
cellor that the wall was not materially injured, and would subserve the purpose of new 
buildings similar to the old ones. He therefore dismissed the bill. 

We are not prepared to say the Chancellor erred in his conclusion of fact, but we 
think that, independently of the question of the condition of the wall, complainant was 
entitled to the relief prayed ; and it will not be denied him because he rested his claim to 
it on improper grounds, since it cannot be claimed, except as a matter of costs, that by 
so doing he has misled his adversary or operated any surprise upon him. As he was 
entitled, in our opinion, on the destruction of his house, to put an end to the easement 
previously enjoyed by defendants in so much of the wall as rested upon his lot, and to 
decline longer to treat the wall as a party-wall, his legal rights should not be prejudiced 
because he gave as a reason for desiring to do so the unsafe character of the structure. 

The owners of adjoining buildings connected by a party-wall, resting partly upon 
the soil of each, are neither joint owners nor tenants in common of the wall. Each is 
possessed in severalty of his own soil up to the dividing line, and of that portion of the 
wall which rests upon it; but the soil of each with the wall belonging to him is bur- 
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dened with an easement or servitude in favor of the other, to the end that it may afford 
a support to the wall and building of such other. Each therefore is bound to allow the 
wall to stand, and to do no act to impair or endanger the strength of his neighbor's por- 
tion, so long as the object for which it was erected, to wit, the common support of the 
two buildings, can be subserved; and each will consequently be liable to the other for 
any damages sustained by a disregard of this obligation. 

But the obligation ceases with the purpose for which it was assumed, namely, the 
support of the houses of which the wall forms a part. If these houses, or either of them, 
is destroyed without fault on the part of the owner, he is not bound to rebuild in exactly 
the same style, and in exactly the same spot, because his neighbor demands it. That this 
is true, where the wall itself is swept away with the house, is settled by authority 
(Partridge v. Gilbert, 15 N. Y. 601; Sherred v. Cisco, 4 Sandf. 480), and it must be 
equally so where the wall alone remains. A wall is but a portion of a house, and the 
one is valueless without the other. To hold that so long as the wal] stands the owner 
whose house has been destroyed is compelled to lose the use of his lot, or to replace the 
destroyed building with another of exactly the same pattern, is to sacrifice the greater 
to the less, and to impose in perpetuity a servitude which was assumed only for a specific 
purpose. Such a doctrine, if enforced in the’ growing towns and cities of America, 
where localities which are dedicated at one time to residences are swallowed up in a few 
years by the encroaching demands of trade, would be intolerable. If he who has in 
conjunction with his neighbor erected dwelling-houses with party-wall is thereby obliged, 
as often as his residence is destroyed, to replace it with one of exactly similar pattern, it 
would seriously impair the value of property, and impose fetters upon its ownership too 
rigorous to be endured. 

We think the obligation is, that only so long as the houses stand, the owner of neither 
shall do any thing to impair the property of the other, and either shall be at liberty to 
repair and keep in order the common wall; but when, without the fault of either, the 
houses are destroyed, the easement is at an end, and each becomes the owner in severalty 


of his own soil, and of so much of the wall as stands upon it, with a perfect right to 
tear it down or dispose of it in any way he sees proper. Hoffman v. Brown. Supreme 
Court. MS. opinion, May 17, 1880. 


MISSOURI. 


Police Power. — Destruction of Gambling Devices without Judicial 
Condemnation. — Constitutional Law.— A statute which authorizes an officer of 
police, upon information or personal knowledge that there is any prohibited gaming- 
table or other gaming device kept within his district, to cause the same to be seized and 
brought before him and publicly destroyed, and makes no provision for judicial con- 
demnation, violates the constitutional prohibitions against unreasonable seizures and 
against the taking of property without due process of law, and is, therefore, void. 

Henry, J.: “Forfeitures of rights and property cannot be adjudged by legislative 
acts, and confiscations without a judicial hearing after due notice would be void, as not 
being due process of law. Judge Selden, in Weynhauser v. The People, 3 Kernan, said 
the words due process of law must be understood to mean that no person shall be de- 
prived by any form of governmental action of either life, liberty, or property, except as 
the consequence of some judicial proceeding appropriately and legally conducted. Judge 
Cooley, in his work on Constitutional Limitations, speaking of laws to prohibit the sale 
and manufacture of intoxicating drinks as a beverage, declaring them a nuisance and 
providing for their condemnation and destruction, remarks, that ‘it is only where, in 
framing such legislation, care has not been taken to observe those principles of protec- 
tion which surround the persons and dwellings of individuals, securing them against 
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unreasonable searches and seizures, and giving them a right to trial betore condemna- 
tion, that the courts have felt at liberty to declare that it exceeded the proper province 
of police regulation.” We doubt if a case can be found in any State in the Union sus- 
taining an act conferring such power upon a judge, justice of the peace, police commis- 
sioner, or any other officer, as the president of the board of police commissioners is 
invested with, by the sections 5, 6, and 7 of the act establishing that board. Similar, but 
infinitely less obnoxious acts have been held void in Massachusetts (1 Gray, 1), in 
Michigan (4 Mich. 126), and in other States. In Lincoln v, Gray, 27 Vt. 355, the court 
observes of their statute for the seizure and destruction of intoxicating liquors: ‘It 
would be somewhat remarkable if an enlightened legislature at the present day should 
pass a law with an intention to have liquors adjudged forfeited by a judicial tribunal, 
and ordered to be destroyed, without a trial and without proof that they were intended 
for sale contrary to law; and we apprehend that the statute does not require us to put 
the legislature who passed this act in so awkward a dilemma.’ If valid, what we have 
regarded as guaranties of our rights of property, both in the Federal and State Consti- 
tutions, are unmeaning phrases, calculated to lull us into a sense of security rather than 
to afford us protection against invasions of what we have regarded as sacred rights.” 
Lowry vy. Rainwater. From advance sheets of 70 Mo. 


Common Carrier.— Contract to carry beyond Route.—1. A railroad com- 
pany may be bound by special contract, but not otherwise, to transport persons or 
property beyond the line of its own road. 2. A local freight agent has no authority to 
enter into a contract for the transportation of goods beyond the line of the company. 
Grover § Baker S. M. Co. v. M. P. R. R. Co. Supreme Court. Decided June, 1880. 
Full opinion in Jefferson City Tribune, July 21, 1880. 


Voluntary Settlement. —Fraud.— The mere fact that a person is indebted, or 


even embarrassed, does not make his voluntary conveyance fraudulent per se as to sub- 
sequent creditors. The question whether such a settlement is fraudulent must be deter- 
mined where there is a question of the rights of subsequent creditors only by all the 
circumstances, and actual fraud must be proved in order to set aside as to subsequent 
creditors a prior voluntary conveyance. Mut. Life Ins. Co. v. Sandfélter. Court of 
Appeals. Decided July, 1880.— The St. Louis Republican, July 18, 1880. 


Married Woman. —Trustee.— Separate Estate.— Where a trustee for the 
separate use of a married woman purchases property, by her direction, to be held accord- 
ing to the terms of the trust, the fact that the purchase was made partly on the credit of 
the married woman, and not wholly for cash, does not invalidate the trust. A married 
woman in Missouri can create a trust without the co-operation of her husband. State v. 
Berberich. Court of Appeals. Decided July, 1880.— The Jefferson City Tribune, July 
14, 1880. 


NEBRASKA. 


Contract. — Parties. — Railroad. — Directors. — A contract between a railroad 
and a construction company is void where any of the directors of the railroad are mem- 
bers of the construction company. 

Same. — Estoppel. — Ratification. — The stockholders of the railroad are not 
estopped by long acquiescence in such contract, nor can the same be ratified by a board 
a board of directors composed in part of members of the construction company. 

Same. — Equitable Relief. — Public Policy. — Public policy will not permit a 
court to grant equitable relief under such contract, where it further appeared, upon the 
face of the contract, that each director of the railroad received a pecuniary consideration 
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for entering into the contract. Thomas v. The Brownville, &c. R. Co. Circuit 
District of Nebraska. Decided June, 1880.— The Federal Reporter, July 20, 1880, 


NEW JERSEY. 


Life Insurance. — Insolvency. — Preferred Claims.— Upon the insolvency, 
of a purely mutual life insurance company, claims founded on policies matured before 
insolvency should be preferred to claims on policies not matured, which are claims for 
reserves. This conclusion is required by the difference between the character of a 
matured claim and the character of a reserve policy. It is in substance the difference 
between the claim of an outside creditor against a firm for a debt and the claim 
of a member of the firm for his share of the assets. The insurers are the members; 
the membership ceases on the termination of the risk, and the policy becomes a debt. 
The case of a purely mutual company is distinguishable from that of a stock company, 
In the latter case the corporation is the debtor, and the policy-holders are creditors. The 
right of the matured policy to priority of payment is not dependent on or aided by the 
provision of the charter relating to the assessment of members. These assessments are 
to be made only upon those who have given premium notes instead of cash; and they 
are limited to the amount of the note. The notes represent money borrowed on the 
security of the policy. Special endowment policies fully paid up are not included among 
the preferred claims. The day the insolvency has been adjudged to have occurred, and 
not the date of the decree, is the point of time up to which policies are allowed to have 
matured. Thayer v. Attorney-General. Court of Errors and Appeals. Decided June 
Term, 1880. — N. J. Law Journal, August, 1880. 


Legacy. — Parol Promise. — Will. — Evidence. — Equity will enforce a parol 
promise made by a legatee to a testator to hold the legacy for the benefit of a third per- 
son, Parol evidence is not competent to vary a will. The ground upon which the trust 
is enforced is simply that of fraud practised by the party on whom the trust is fastened. To 
maintain a bill filed against the executors of the legatee to enforce such an alleged trust, two 
facts must concur, —1. That the testator gave the legacy to the defendant, not for his 
own benefit, but as a trustee for the complainant ; 2. That the testator’s mind was made 
known before his death to the legatee, and the legacy was accepted by him on this foot- 
ing. Any declaration of intention on the part of a testator different from that expressed 
in the will is incompetent as evidence, unless it was communicated to the legatee, 
assented to by him, and such assent acted upon by the testator. Williams v. Vreeland. 
Court of Errors and Appeals. Decided June Term, 1880. — N. J. Law Journal, August, 
1880. 

NEW YORK. 


Creditor’s Bill. — Parties. — Liability of Officers of Corporation. — Plain- 
tiff sued defendant to charge him individually with the debts of a corporation of which he 
was trustee, on the ground that with his assent it contracted debts in excess of its capital. 
Demurrer on the ground that it should have been brought on behalf of all the creditors. 
Held, that the statute made the trustees liable to the creditors collectively; that this 
construction had been uniformly adopted in other States where similar statutes existed ; 
and that all the creditors should be brought in. Anderson v. Speers. Supreme Court. 
General Term. Decided July 1, 1880.— The Daily Register, July 30, 1880. 


Divorce. — Intervention of Third Party. — Plaintiff sued for a divorce, alleging 
criminal relations between her husband and one L. The husband did not defend, and 
L. petitions for leave to intervene and defend. Held, the court had no power to grant 
the petition, as its authority in divorce cases is purely statutory. The most it can do is 
to hear the alleged paramour as an amicus curiae, to direct a jury trial, and permit L. to 
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testify and summon any witnesses she may designate ; but she cannot be made a party to 
the proceeding. Clay v. Clay. Supreme Court, General Term. Decided July 30, 
1880. — The Daily Register, July 31, 1880. 


OHIO. 


Slander. — Want of Chastity in Female. — Variance.— 1. Words charging 
a woman with sleeping with a man not her husband impute to her a want of chastity, 
and therefore are actionable per se. 2. The fact that a woman bears a different name 
from a person with whom she is charged to have been intimate tends to prove that she 
is not the latter’s wife. 3. The defendant in an action of slander was charged with say- 
ing of the plaintiff that she slept with a man not her husband. The proof showed the 
statement to be that such person was in bed with her. Held, the want of correspondence 
between the allegation and proof raises a mere question of variance, and is not a failure 
of proof, within the meaning of section 133 of the Code of Civil Procedure. Barnett 
v. Ward. Supreme Court. Decided July 1, 1880.— The Cincinnati Gazette, July 3, 
1880. 

ENGLAND. 


Contract. — Offer, when refused. — Revocation. — Defendant wrote to plain- 
tiffs from London asking whether they could get him an offer for his iron, and afterwards 
fixed a price for cash, and agreed to hold the offer open until the Monday following. 
On Monday morning the plaintiffs telegraphed to defendant inquiring whether he would 
give credit. Defendant sent no answer to the telegram, and, after its receipt, sold his 
iron, and sent word on Monday p.m. to plaintiffs that he had done so. On Monday 
afternoon, also, plaintiffs found a purchaser for the iron, and telegraphed that fact to the 
defendant. Defendant refused to deliver the iron, and plaintiffs brought action for non- 
delivery. Held, action could be maintained, and that, although defendant was at liberty 
to revoke his offer before the close of the day on Monday, such revocation was not 
effectual until it reached the plaintiffs. Stevenson v. McLean, L. R.5 Q. B. Div. 346. 


Conveyance of Land adjoining Highway.— Ownership of Highway. — 
The presumption that the soil of a highway belongs to the owners of the adjoining land 
does not apply to ground which was intended to be used as a highway, but has never 
been dedicated to the public; and if the owner of the soil of the intended highway dis- 
poses of the adjoining land by conveyance, in which it is described as bounded by the 
intended highway, the grantees do not acquire by presumption of law the ownership of 
the soil of the intended highway. Leigh v. Jack, L. R. 5 Ex. Div. 264. 


Will — Construction. — A left by will all his property to his widow “ for the term 
of her natural life, to be disposed of as she may think proper for her own use and benefit, 
according to the nature and quality thereof,” and, “in event of her decease, should there 
be any thing remaining of said property, or any part thereof,” he gave “ said part or 
parts thereof” to certain persons. Held, widow had no power to dispose of property 
by will, and that it went to ulterior takers in her husband's will. Herring v. Barrow, 
L. R. 14 Ch. D. 263. 


Lunacy.— Divorce.—No Bar.— The lunacy of a husband or wife is not a bar 
to a suit brought by the committee of the estate of the lunatic for dissolution of the mar- 
riage. Mordaunt vy. Moncreiff, L. R. 2 H. L. 374, distinguished, and limited to case of 
lunatic respondent. Baker v. Baker, 5 Prob. D. 142. 


Kansas Divorce. — Bigamy.— A. and B. were marriedin England. A., the hus 
band, left the country to escape his creditors, and went to the United States, and finally 
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settled in Kansas. He procured a divorce in Kansas, of which his wife had no notice, 
and married again. 3B. now seeks dissolution of the marriage, on grounds of his deser. 
tion, bigamy, and adultery. //eld, that his domicile was at the time of his divorce stil] 
English ; that therefore the divorce was null and void, and he had committed bigamy, 
Briggs v. Briggs, 5 Pro. Div. 163. 


Ancient Lights.— Easement. — Injunction. — An ancient church in the city 
of London vested in ecclesiastical commissioners, who were to pull down the building, 
dispose of materials, and sell the site. After the church was pulled down and site 
vacant, the defendant, who owned land formerly part of the glebe on which some low 
buildings stood, began to build a much higher structure, which, if completed, would 
have obstructed the access of light to windows occupying the same position as those of 
the late church. An injunction to restrain defendant from building granted, and, — Held, 
that the fact of there being no existing windows the access of light to which would be 
interfered with was no objection to the granting an injunction, if the right to access of 
light had not been abandoned. Eccles. Comm’rs v. Kino, L. R. 14 Ch. D. 213. 


Appeal from Suspension of Master's: Certificate. — Appeal under the Ship- 
ping Casualties Investigation Act, 1879, on behalf of master of steamship Arizona, from 
decision of magistrate of Liverpool suspending his certificate on the ground that the 
injury to the vessel, which was caused by a collision with an iceberg, was due to the neg- 
ligence of the master in keeping an inefficient lookout. Held, that Court of Appeal 
could consider the evidence on which this decision was made, and reverse the judgment, 
if the evidence is insufficient to justify the suspension of the certificate, and held, that, in 
this case, the evidence was insufficient. The Arizona, L. R. 5 Prob. Div. 123, 


Reredos. — Painting liable to be Subject of Superstitious Reverence. — 
The incumbent of a parish church applied to the ordinary for permission to decorate the 
reredos of his parish church with a painted design, intending to represent the “ Adora 
tion of Our Lord in Majesty by the Faithful,” of which the following individual figures 
formed a part: In the centre of the three compartments into which the reredos was 
divided a figure intended to represent Our Lord sitting as King; in the right compart 
ment, figures representing St. Lawrence and the Blessed Virgin; and in the left St. 
Stephen and St. John; the four last-mentioned figures being represented with their faces 
turned towards the centre compartment. Held, that there would be danger of the 
representation contained in the centre compartment of the reredos being abused by 
receiving “ superstitious reference ” in the sense explained in Clifton v. Ridsdale, 1 P. D. 
352, and that therefore the court ought, in its discretion, to refuse to sanction ita 
introduction into the church. Jn re St. Lawrence, Pittington, 5 Prob. D. 131. 


